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Major fixed-term award at county council overturned by Labour Court
ANDY PRENDERGAST
Kerry County Council has had a Fixed-Term Work Act breach award of nearly €50,000 to an employee overturned, after the Court observed the worker in question was not in any financial or other disadvantage during the time in question.
Kerry Council had come to accept that the worker, Cora Carrigg, a sports co-ordinator, became an employee on a contract of indefinite duration by operation of the 2003 Fixed-Term Work Act, in 2010, but argued that Ms Carrigg did not suffer less favourable treatment as a result of her contractual situation.
One part of the employee’s claim was that she was not paid increments in 2007, 2008, 2009 and 2010, and therefore suffered a detriment.
The earlier WRC decision awarded the worker €48,153.86, in addition to placing her on the “appropriate corresponding grade she should be on if she had received her yearly incremental review of her salary since she commenced employment” (see IRN 8/2018).
However, while reaffirming the worker’s contract with the Council became one of indefinite duration on September 22, 2010, the Court has determined the claimant did not experience financial or other disadvantage versus a comparable permanent employee of the Council as a result of her different treatment, therefore “no award of compensation is just and equitable in all of the circumstances.”
SUPERIOR REMUNERATION
Ms Carrigg worked a series of fixed-term contracts from 2006 onwards; the fifth such contract beginning in July 2010.
The Council told the Court that the claimant has received greater remuneration during her employment than she would have received had she been appointed as a permanent employee at the outset.
She had received “superior remuneration to that of any comparable permanent employee albeit she was not in receipt of annual increments and progressed on the incremental scale at an accelerated rate upon and shortly after her recruitment.”
Looking at the caselaw, including the High Court cases of Minister for Finance v Una McArdle (2007), Holland v Athlone Institute of Technology (2012), the Labour Court reiterated that an employee, having acquired a contract of indefinite duration by operation of law, cannot be placed in “a superior position to that of an ordinary employee whose status as the holder of a contract of indefinite duration was never in doubt.”
Ms Carrigg had advanced through the incremental scale for grade VII employees “at an accelerated rate as a result of engagement with the [Council] in 2007”, the Court noted.
The Council argued that an award for the claimant, in respect of alleged discrimination, “would, in fact, place her in a superior position to any person whose status as a permanent employee of the [Council] was never in dispute.”
The Court found Ms Carrigg had been treated differently throughout her employment, “but that different treatment has not resulted in less favourable terms and conditions of employment being experienced by the employee when those terms and conditions are considered as a whole.”
Ms Carrigg “should, with effect from 11th February 2017, be placed on the same incremental point on the grade VII pay scale as she would have been positioned on that date had she been recruited as a permanent employee in 2006”, but receive no award of compensation as a result.
The Council was represented by the LGMA; the claimant was represented by Fórsa. (FTD192, Chairman: Kevin Foley)

