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Bus driver not permitted to work should have been paid wages
ANDY PRENDERGAST
A bus driver with the Go Ahead transport company was wrongly denied his wages whilst being “stood down”, on the basis that he was not passed fit to drive by the occupational health service Medmark, which had requested but failed to obtain his medical history.
WRC adjudicator Catherine Byrne found that a provision of Mr Noel Kelly’s contact with Go Ahead meant that while he was waiting for medical clearance by Medmark to enable his return to work, he should have been paid his weekly wage of €680.
His contract states that the employer “reserves the right to ask [him] not to attend work at any time at its sole discretion” and that “during any period that [he is] not required to work, [he] will continue to be employed by the company and will continue to receive [his] normal pay and benefits”, except bonus or commission.
In June 2023, Mr Kelly was ruled unfit for work by a doctor, based in Citywest, due to experiencing anxiety and hypertension. He was deemed fit to return to work again by the same doctor from 6 July 2023,. However, a Medmark doctor for the employer was not satisfied Mr Kelly was fit to return to driving a bus, and requested he obtain his medical records from his GP.
Mr Kelly had not attended the GP in question since 2015 and was reluctant to obtain the information from that GP. When Medmark requested the information from the GP, they were told there would a fee for doing so. However, the Citywest doctor had obtained the information required in August 2023, but Go Ahead apparently did not ask the Citywest doctor for same.
In the meantime, Mr Kelly could not be ruled as fit to return to driving a bus because he was not cleared by Medmark. He became entitled to company sick pay (15 days) in October 2023, after one year’s service, but was not paid for other days whilst he was “stood down”, as he termed it.
MANAGE OBSTRUCTIVENESS
It was also noted that Mr Kelly did not attend appointments with Medmark and the employer in 2023; attended Medmark on another occasion in October 2023 without an appointment and then refused to attend an appointment in October 2024.
AO Byrne noted that when “faced with this defiance, it was the responsibility of the respondent’s managers to bring matters to a conclusion and to do this with the support of their occupational health consultant.”
She said it was her view that the managers and Medmark “had a duty to persist in the task of getting the complainant back to work” and that while Mr Kelly needed to be a willing partner in this, she found it difficult to understand why there was no response to the overture from the worker’s union, the NBRU, in December 2023 and February 2024, to resolve the issue though the grievance procedure.
The AO said it is the responsibility of an employer “to manage the obstructiveness of their employee and the task of procuring necessary medical records is not outside the competency of a professional occupational health service.”
Go Ahead management and Medmark “should have acted with a greater degree of energy, persistence and tenacity to get the complainant back to work”, she commented.
PROPERLY PAYABLE
AO Byrne agreed with the complainant that he was not absent from work due to illness during the period covered by his claim. The Citywest doctor he attended on 5 June 2023, certified that he was fit for work but, “in circumstances that are entirely reasonable and necessary, the respondent’s doctor decided that a further investigation was needed.”
However, it was the responsibility of management, in collaboration with the occupational health consultant, to expedite that investigation, she said.
While Mr Kelly was absent waiting for the Medmark consultant to complete their assessment of his fitness for work, his wages were properly payable, the AO said.
She awarded Mr Kelly €13,000, based on his net wages and minus sick pay he received in 2023.
Mr Kelly was represented by Brian Hannigan, NBRU. Go Ahead was represented by David Horgan, Stratis. (ADJ-00051123, AO: Catherine Byrne)

