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Equality award against retailer for failing to risk-assess pregnant worker
KYRAN FITZGERALD
A retail multiple has been ordered by the Equality Tribunal to pay €7,500 in compensation to a female employee, arising out of its treatment of her during the course of her pregnancy.
The Tribunal concluded that the failure of the respondent to carry out an individual risk assessment amounted to less favourable treatment on the grounds of gender.
The claimant submitted that she attended for work on October 14, 2014, following a three-week period of sick leave. She had intended to hand a medical cert to the HR manager, Ms A, on the previous day, but was unable to do, as she was away from her office.
On October 14, the HR manager would not accept the medical cert, and ordered the claimant home on the basis that she “was not fit for work”.
According to the respondent, the claimant had spoken with Ms A, six weeks previously, enquiring about the possibility of a switch from the grocery shop floor to the checkouts. No medical evidence was submitted in support of this request, at this point.
When Ms A consulted the medical cert in October, she was concerned at the lack of detail, “as working on checkouts could often require the lifting of heavy items”.
ASSESSMENT ‘NOT FEASIBLE’
The respondent submitted that, given the large size of its workforce, it “would not be feasible to carry out individual assessments on the occasion of every pregnancy of a member of staff”.
The Tribunal concluded, first, that it had jurisdiction to hear the case, even though it was open to the claimant to refer a complaint elsewhere under Maternity Protection legislation.
On the substantive issue, the Tribunal reviewed the law, in particular, Article 5 of the Pregnancy Directive 92/85/EEC, which requires an employer, in circumstances where an assessment reveals a risk to the health and safety of a pregnant employee, to lessen risk exposure by temporarily adjusting the working conditions and/or working hours of the employee.
Should redeployment not prove feasible, the employee should be granted health and safety leave, in accordance with national legislation and practice.
The Tribunal said: “The core issue which is in dispute… relates to the precise nature of the duties which the complainant was capable of performing during the remaining period of her pregnancy…”
The respondent formed the view, in the absence of any individual risk assessment, that the claimant’s reassignment to checkout duties threatened her health and safety.
ONUS ON EMPLOYER
The Tribunal concluded that the respondent was obliged to carry out such an assessment. Had it done so, it would have been obliged to explore the possibility of temporarily adjusting her working conditions.
Instead, it “placed the onus on the complainant to obtain further clarification from her medical practitioner regarding the duties she would be capable of performing”.
It noted that the Safety, Health & Welfare at Work Regulations 2007 place significant obligations on employers to find appropriate work for employees and do not automatically require that the employee be put off work entirely.
In its view, the failure of the employer to carry out a risk assessment amounted to less favourable treatment of her on the gender ground during the period of her pregnancy.
(A female worker v A retail multiple – DEC-E2015-064)

