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CJEU says pregnant workers may be dismissed in collective redundancies
ANDY PRENDERGAST
The Court of Justice of the EU has ruled there is no prohibition on letting pregnant workers go during a collective redundancy, but if letting a pregnant worker go she must be provided with the objective criteria used to select workers for redundancy and to show the redundancy is not related to her pregnancy.
Following on from the Opinion of Advocate General Sharpston last year (IRN 34/2017), the Court, in its judgment of Jessica Porras Guisado v Bankia SA last week, has taken a strict view of the safety and health at work of pregnant workers’ Directive 92/85, in that it does not preclude national legislation from permitting the dismissal of a pregnant worker via collective redundancy.
The beginning of a worker’s pregnancy to the end of her maternity leave is a protected period under European law; a dismissal of a worker during this time that is connected to her pregnancy is unlawful.
But if an employer gives substantiated grounds for a pregnant worker’s dismissal, which are unrelated to her pregnancy, as part of a collective redundancy it falls under ‘exceptional cases’, which permits the dismissal of a worker during the protected period.
In addition, the Court also clarified that protection against dismissal for pregnant workers must be “preventative” and not just by reparation only (i.e. a finding of an unfair dismissal with compensation after the fact.)
Based on the distinction between these protections made in Directive 92/85, the Court notes: “In view of the risk to the physical and mental state of pregnant workers, workers who have recently given birth or who are breastfeeding, protection by way of reparation, even if it leads to the reintegration of the worker dismissed and the payment of wages not received because of dismissal, cannot replace protection by way of prevention.”
While the protections for pregnant workers are strong, there is, nonetheless, no requirement to give pregnant workers priority for retention or redeployment in a redundancy scenario.
Yet the Directive provides minimum protections for pregnant workers, so a Member State can provide for a higher level of protection for pregnant workers, workers who have recently given birth and workers who are breastfeeding.

