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High Court rules Domino’s Pizza drivers are employees
ANDY PRENDERGAST
The High Court has backed a Tax Appeals Commissioner’s 2018 decision that determined Domino’s Pizza drivers are employees, against the position of the pizza company which maintained they are contractors.
Karshan (Midlands) Ltd, t/a Domino’s Pizza, claimed Tax Commissioner Gallagher got it wrong in relation to four concepts: mutuality of obligation, substitution, integration, and terms of the contract.
However, Mr Justice Tony O’Connor has disagreed with the pizza company’s arguments, that Commissioner Gallagher had erred in her approach in law to the four criteria involved.
The drivers work under an agreement with Domino’s Pizza with many clauses that outline the terms and conditions of their service.
Domino’s believed the Commissioner failed to give proper weight to the actual terms and conditions of the contract.
The pizza company also argued the Commissioner’s reliance on a UK case, Weight Watchers (UK) v Revenue and Customs Commissioners (2011), was wrong and that she failed to apply Irish law in respect of mutuality of obligation.
The Commissioner pointed to the individual contracts of drivers that supplement the ‘umbrella’ contract, and that mutuality was found in the individual contracts.
The company’s position regarding the right of substitution – that a substitute has to be approved by Domino’s, from a pool of drivers, paid directly by the company – was “insufficient to indicate the existence of an employment relationship.”
The Commissioner argued there was no real right of substitution of the drivers. Her critical finding was that Domino’s pays the replacement drivers directly.
The Commissioner also rejected Domino’s assertion that the drivers are “only accessory” to its business; she deemed the drivers role was “vital” to the business and the drivers are “essential components.”
She also stressed the importance of how the contracts are worked, and that wording is not definitive of the nature of the work.
MODERN MEANS
Appeals to the High Court are on the application of law, not on the Commissioner’s fact finding.
Judge O’Connor said he was not persuaded by the argument put forward by Domino’s, that mutuality of obligation always requires an obligation to provide work and to complete that work on an ongoing basis – ongoing “does not necessarily connote immediate continuation or a defined period of ongoing.”
Commissioner Gallagher’s reliance on the UK Weight Watchers case “did not go against Irish law but rather recognised the necessity to adapt to modern means of engaging workers.”
Mutuality of obligations “can occur under an umbrella contract which is modified by the operation of ongoing relationships that carry obligations for both sides of the contract of employment.”
The Domino’s ‘umbrella’ contract requires a driver to initiate an agreement with the company: A driver who wanted work had to put his name on the availability sheet, and once rostered by Domino’s, there was a contract which retained mutual obligations.
The scenario for Domino’s drivers is different from the engagement of a self-employed tradesman or solicitor, the judge noted: “Drivers, unlike those service providers, work rosters and shifts. A self-employed plumber may agree to service a boiler but the plumber has inherently tremendous latitude in that task unlike the drivers who had ongoing obligations.”
‘NOT FLAWED’
O’Connor J further found that a substitute in Domino’s “was not a sub-contractor of the driver”, and that the company prepared invoices for both the driver and the substitute.
Regarding the integration test, the judge said: “Despite the indignation expressed on behalf of [Domino’s], the distinction between a ‘worker’ and an ‘employee’ in the UK legislation was not central to the reliance placed by the Commissioner on Uber and the other UK judgements cited in the determination for the integration and mutuality issues.”
The judge said the Commissioner’s reasoning “is not flawed” and reiterated her findings that the drivers wear uniforms and place logos on their cars; reassure customers that they were dealing with personnel of Domino’s; maintain a coherent operation under the care of Domino’s; and take telephone orders from Domino’s and not the customers.
Furthermore, the judge found the Commissioner “found the facts, summarised her understanding of the law and applied same without an error which has been established to the satisfaction of this Court.” (Domino’s Pizza v Revenue Commissioners, [2019] IEHC 894)

