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The Right Route to Redundancies: Top Ten Tips
GERRY MCMAHON
It is predicted with some certainty that one of the biggest fallouts from the Covid-19 pandemic will be job losses. Given that the burden of proof normally rests with the employer to show that they have acted fairly and reasonably in all of the circumstances associated with terminations, here are 10 ‘top tips’ designed to help employers stay on the right side of the law.
Whilst the Economic and Social Research Institute has estimated 320,000 such losses in Ireland, the Central Bank puts the figure at nearer 500,000. Either way, it is evident that redundancies are now back on many employers’ agendas.
However, as occurred frequently in the wake of the 2008 recession, employers may be held legally liable where the process is mismanaged and includes an unfair selection process. In such circumstances, the employer’s bill may far exceed the redundancy pay-out. So, one would do well to recall that redundant employees can claim unfair dismissal on the basis that:
Using a crisis to get rid of a troublesome employee may rebound
(i) other employees should have been considered in the process;
(ii) the process differed from a previously agreed procedure;
(iii) the criteria used were unfair and/or
(iv) selection was on the basis of discriminatory grounds (e.g. age, race). Hence, having decided to make a role redundant and identified that more than one employee is doing this or a similar role/work, ensuring that the selection process is fair is of paramount importance.
Top Tip 1: Seek Proposals - case precedent confirms the importance of considering options prior to effecting redundancies (see UD 950/2008 to UD 957/2008). So, inform the affected employee(s) of the situation and invite proposals for consideration (e.g. voluntary redundancy, pay cuts, reduced work hours/ arrangements).
This will help ensure avoidance of liability on the grounds identified by the Employment Appeals Tribunal (EAT) in one such case in 2012, that: ‘No forewarning was given and no alternative was considered’ (UD827/2012).
Top Tip 2: Keep Records - keep records of the complete process, as they may be required in evidence before a third party (i.e. to confirm the employer’s legitimate and ‘reasonable’ behaviour/actions).
The records should also provide evidence of adherence to obligations in respect of collective redundancies, as provided for under the Protection of Employment Acts 1977 to 2014. The Acts state that an employer is obliged to give the relevant Minister (a min. of 30 days’) notice with supporting information (see Statutory Instrument 140/1977). The thresholds determining if the redundancies are ‘collective’ are:
· 5 employees where 21-49 are employed;
· 10 employees where 50-99 are employed;
· 10% of the employees where 100-299 are employed; and
· 30 employees where 300 or more are employed.
The Acts also include an obligation to enter into consultations with the employees’ representatives (with a view to securing agreement) and to provide them with information in respect of the reasons for the redundancies, numbers affected, timescale, selection criteria, payment calculations etc.
Notably, the Employees (Provision of Information and Consultation) Act 2006 also obliges employers (of over 50 people) to consult on changes, including collective redundancy proposals.
One would do well to heed the Tribunal’s and the Workplace Relations Commission’s determinations in this regard, that the consultation must be real and substantial, as opposed to going through the motions or engaging in a box-ticking exercise (see UD329/97, UD1269/05, UD206/2011, (2011) 22 ELR 26 and ADJ-00021655 in 2019).
The records should also confirm adherence to the provision of appropriate notice periods, as set down under both the Redundancy Payments Act (i.e. 2 weeks) and the Minimum Notice and Terms of Employment Act (that provides for longer notice periods for longer-serving employees). It is also relevant that an employee cannot be given notice of redundancy whilst on maternity (or additional maternity) leave.
The date of the relevant notice in a redundancy situation is deemed to be the employee’s expected return to work date, as notified to her employer under the maternity legislation.
Top Tip 3: Take the Right Route - the standard routes for implementing a redundancy programme are:
(a) follow past practice;
(b) interview for the remaining jobs and;
(c) construct a matrix of relevant criteria for assessing the eligible employees against.
The bottom line here is that whichever route is taken, it must be objective and not purposely or unnecessarily place one or more employees at an unfair disadvantage.
One should also consider the practice of ‘bumping’ when compiling the list of eligible employees for redundancy. ‘Bumping’ is a process whereby an employee whose role is redundant is redeployed into an alternative role, and the individual who previously undertook that role is made redundant. Case precedent indicates that ‘bumping’ is legally permissible, subject to the correct procedure being followed in respect of the bumped employee (see UD2409/2009).
Top Tip 4: Agree and Adhere to Past Practice - if there is past practice and/or an agreed procedure between the employer and the union (e.g. last-in-first-out (LIFO)) and there is no enduring reason (e.g. skill shortages) to justify a departure from it, stick to it.
The ‘last-in-first-out’ (LIFO) procedure - based on commencement dates/length of service - is both objective and easy to apply.
Top Tip 5: Interview Properly – another route to redundancy is to invite all in the eligible pool to interview for the remaining jobs. This route may also entail appropriate tests (e.g. aptitude, psychometrics). As with standard selection interviews, it should properly evaluate the interviewees’ suitability for the remaining roles (see www.irn.ie/ article/ 23068).
In this regard it is worth recalling the Tribunal’s decision in Johnston -v- Floorwise (UD 1826/2010), where the employee was selected for redundancy on the basis of a behavioural and competency-based interview process.
In this case the Tribunal determined that ‘objective selection criteria are needed to carry out a proper redundancy procedure. There is no evidence that such a procedure was carried out in this case. The purpose of those interviews with the sales team, including the claimant was unclear and lacked focus’.
Hence, it was held that the claimant was unfairly dismissed on the basis of unfair selection for redundancy and was awarded €31,000 in damages.
Top Tip 6: Construct a ‘Fit For Purpose’ Matrix - should the ‘past practice’ and ‘interview’ routes to redundancy be rejected, the use of a ‘selection matrix’ remains an option.
This is a method whereby one lists the skills/criteria needed to allow the business to continue as a going concern and each employee is then assessed vis-a-vis these skills/criteria. Such matrices normally comprise a range of relevant criteria, enabling differentiation between employees.
Criteria commonly chosen include qualifications, training, skills/competencies, relevant experience, client relationships, capacity to generate income and performance history/track record. To reflect their relative importance, one may give different weights to each criterion. Having scored the employees in the redundancy pool against the criteria, those with the lowest scores are selected for redundancy.
The bottom line here is that the matrix must enable assessments against objective and consistent criteria vis-a-vis the employer’s future needs. So, caution should be exercised to avoid a Labour Court finding that the matrix was: ‘complex, opaque, subjective and open to manipulation in order to achieve a particular result’ (EDA095).
That is, the criteria chosen – and one may apply different criteria to different work areas - and the scores awarded, should be capable of substantiation on the basis of objective data. On the need to substantiate scores, as an example, if ‘performance’ is used as a criterion, scores from performance reviews/appraisals may be used where they have been conducted consistently across all employees in the affected pool, are not under appeal and are based upon objective measures. It is also appropriate to apply a reasonable time frame over which this performance is assessed, with a longer time frame likely to yield a more representative or accurate assessment. To summarise, if deploying a ‘redundancy matrix’, one should be able to:
· Justify the selection, weighting and application of the criteria and the scoring system used.
· Substantiate the scores awarded.
· Minimise subjectivity in the assessment process, via usage of more than one assessor.
· Apply moderation methods to eliminate inappropriate anomalies (e.g. persistent assessor leniency or severity).
Top Tip 7: Keep Employees in the Picture - before finalising a ‘selection matrix’, employers should consult with the employees or their representatives.
That is, the affected employees should be made aware of the criteria to be applied prior to the redundancy process commencing. Furthermore, they should be extended an opportunity to comment on them, on how they have been applied, to review the scores and to influence their revision where there is objective data for doing so.
For example, unbeknownst to the employer, an employee may have relevant experience, skills or qualifications that should have been included for assessment purposes. Should approval (of the criteria, their weighting and the end scores) be secured, it will leave the employer in a much stronger position to defend decisions before a third party.
Top Tip 8: Right to Representation and Appeal - provide for a right to representation and appeal against a decision to select an employee for redundancy.
By extending the right to representation, one can avoid a determination like that issued in the claimant’s favour by the EAT in a redundancy scenario in 2014, when it concluded: ‘she was not offered the opportunity of having representation at the aforementioned meeting and at the follow-up meeting … There were no written notes or memos of the said meetings’ (UD143/2014).
Top Tip 9: Keep It ‘Impersonal’ and Don’t Discriminate - case law confirms that the definition of ‘redundancy’ has two important characteristics: (i) ‘change’ and (ii) impersonality.
With (i) ‘change’, a reduction in employee numbers is required and Covid-19’s impact should serve to meet this requirement.
With (ii) impersonality, the focus is on the role rather than the employee, as the redundancy impacts on the job, and only as a consequence of the redundancy does the person involved lose their job.
As outlined above, careful consideration is required to ensure that this ‘impersonality’ requirement is met (see St. Ledger v Frontline Distributors Ireland Ltd. [1995] E.L.R. 160). For example, if availing of the interview or the selection matrix option, care must be exercised where employees have been absent from work on maternity leave or for a disability-related reason.
Absence on maternity leave, pregnancy-related absence and disability-related absence should be discounted in redundancy selection scenarios. If absenteeism is being considered, one option is to give multiple short-term absences a different weighting than a single longer-term absence period, thus reducing the disadvantage to an employee who has been absent recovering from surgery.
Top Tip 10: Be ‘Reasonable’ - the Unfair Dismissals (Amendment) Act, 1993, holds that if the employer’s conduct is unreasonable, they may be liable for an unfair dismissal.
RESIST TEMPTATION
The proper application of these ‘Top Tips’ will enable one to confirm such ‘reasonableness’ and to show that decisions weren’t linked to trade union membership/activity, religion, whistleblowing, civil or criminal proceedings being taken against the employer, race, sexual orientation, age, membership of the travelling community, pregnancy, gender and family or marital/civil status.
In conclusion, the temptation to ‘never waste a good crisis’ in a recessionary -dominated economic climate should be resisted. That is, using current circumstances to get rid of a troublesome employee may rebound in an adversarial third-party forum, with heavy (legal) hitters calling into question the process used.
In tandem with these tips, being able to show that the redundancy process was procedurally proper and arose for a legitimate reason to do with the job as opposed to the person doing the job, will be a huge help.
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