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Drivers win significant TUPE case at Stobart
ANDY PRENDERGAST
In a considerable reversal of a previous Rights Commissioner decision – which found against SIPTU – the Employment Appeals Tribunal has found that a transfer of undertakings actually did take place between Keelings and Stobart in October 2010.
This decision sets aside Rights Commissioner decisions, delivered in late 2011 (see IRN 44/2011), which found against SIPTU’s claim that a transfer of undertakings, pursuant to S.I. 131/2003 (TUPE), took place at Tesco’s distribution centre in Ballymun.
The transfer of the contract for Tesco’s distribution from the Ballymun depot – from Keelings to Stobart, on October 22, 2010 – considerably altered the IR landscape at the depot; SIPTU had a collective agreement with Keelings for a group of its members, but the union is not recognised by Stobart for collective bargaining purposes.
The Ballymun depot witnessed two strikes by SIPTU members in early 2012.
Regulation 4(2) of S.I. 131/2003 provides for the transferee company (in this case, Stobart) to observe the terms and conditions agreed in any collective agreement with the transferor (Keelings) until that agreement expires or is replaced with another collective agreement.
The EAT’s decision (TU29/2011 to TU46/2011)requires Stobart to compensate all 18 SIPTU claimants for any financial loss they suffered by the non-adherence of Stobart to the terms and conditions of their employment “and the said collective agreement” from the date of the transfer (October 22, 2010) to the date of the determination (April 2014).
However, the EAT’s decision entails another interesting point, beyond the remit of claim taken by the SIPTU members.
According to Regulation 5 of TUPE, dismissals in a transfer of undertakings scenario are prohibited. The EAT noted that “a very large proportion of the staff actually ceased work with Company K [Keelings] on 21 October 2010 and commenced with the respondent [Stobart] on 22 October 2010.”
Such staff who “took or received ‘redundancy’ at this time” could not legally have been made redundant, as dismissals (i.e. redundancy) are prohibited.
TRANSFER OF ECONOMIC ENTITY
The Tribunal outlined several reasons as to why it held a transfer of undertakings (subject to the Transfer of Undertakings Directive) took place, with consideration given to legal precedent, namely the ECJ case Ayse Suzen v Zehnacher et al as well as the Spijkers, Hernandes and Hidalgo cases.
The only change that took place on the contract was the overall management of the contract. “The passing of this contract between the parties necessitated the transfer of staff, vehicles and the use of premises from one party to the other.”
The stable economic entity test “did not need much consideration” because the facts spoke for themselves. “What was passed was a cohesive unit of buildings, equipment, trucks, trailers and many of the staff along the distribution and transport elements. There probably would have been changes to the schedules and rotas of the workforce but the shops receiving the goods would have remained the same.”
If the assets are owned by a third party (in this case, Tesco) and used by the transferor/transferee during the course of the contract “it is settled law that the transfer of undertakings directive would apply.” Stobart used vehicles (63 tractor units, 131 trailers, 8 rigid trucks, 3 tug masters and 5 double-decker trucks) previously used by Keelings, and owned by Tesco.
There is no direct link required between the transferor and transferee for a transfer of undertakings to apply.
In addition “an identifiable workforce in almost its entirety also transferred and the expertise and knowledge of the various itineraries used by the workforce in delivering the goods of [Tesco] must have been a factor in the consideration of [Tesco] when awarding the contract.”
The experience of the workforce is held to be an “intangible asset”.
The vast majority of staff working for Keelings on October 21, 2010 where working with Stobart on October 22. Though some staff received redundancy – the 18 claimants did not take redundancy, but continued to work the next day – the Tribunal said it was “unsure who paid that redundancy and some of these staff continued to work for the undertaking subsequent to the date of transfer.”
“ENCAPSULATES ALL ELEMENTS”
The EAT said the type of undertaking in this case “encapsulates all the elements that would be necessary to comprise an undertaking (economic entity) for the purposes of the Directive. It was a stable economic unit containing tangible assets of considerable value along with a stable workforce working to a contract that had an identifiable customer base of [Tesco] outlets all over the country.”
The fact that there was no contractual relationship between Keelings and Stobart did not prevent a transfer of undertakings actually taking place, the Tribunal pointed out, noting ECJ precedent has established that ownership of the undertaking is not a factor that can impact on the Directive applying, provided the transfer is embodied in a contract and that contract goes from one natural or legal person to another who takes on the function of employer.
The Tribunal found Stobart in breach of Regulations 4(2), 7(1), 8(1)(2)(3) of S.I. 131/2003.
Stobart are now required to “honour all conditions of employment and the terms of the agreement made between the transferor [Keelings] and the representatives of the appellants [SIPTU] prior to the transfer and compensate each of the appellants for all and any financial loss suffered by them by the non-adherence of the respondent to the terms and conditions of their employment and the said agreement from the date of the transfer, the 22nd of October 2010, to the date of this determination.” (TU29/2011 to TU46/2011).

