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CuaPTER 1

Industrial Relations:
A Contextual and Theorvetical Overview

INTRODUCTION: WhaT Do We Mran BY INDUSTRIAL RELATIONSE

The subjecr area of industrial relations is one of the most-discussed specialist areas of
organisational and national economic management. The public prominence of the topic
is primarily ateributable to its headline-making capacicy when in che throes of industrial
action, mass redundancy or wage bargaining activities. These evenis marerialise ar plant,
industry and national level, commanding extensive media coverage and widespread
public interest and concern. However, the subject is frequently shrouded in confusion
and anxiety ac the expense of insightful analysis — a factor contributing to periodic
public pronouncements urging dramaric and often ill-conceived policy changes, e.g. to
outlaw strikes.

'The primary focus of industrial relations or employee relations is on the employment
relationship of around 2 million employees in the Republic of Ireland, working
across all employment sectors and entity types. The term ‘industrial relations’ (or
‘labour relations’) has connotations of the rradirional unionised blue-collar working
environment in the manufacturing secror, while the term ‘employee relations’ conjures
up images of the non-union or less unionised white-collar services secror. In recent
vears, the rerm ‘employment relations’ — which merges the more individualist ‘employee
relations’ with the more collectivise ‘industrial relations’ — has gained currency. This text
retains the term ‘industrial relarions’, nor least because it is the one most commeonly used
by practitioners, bur also because it is used in legislation in Ireland. However, the text
covers boch the collective and individual aspects of the employment relationship.

The subject itself can be best understood and interpreted in the wider context of the
historical, political, social and economic processes that have shaped the regulation of
working lives in this jurisdiction. That is, the subject draws upon a range of disciplines
to facilitate an understanding of both individual and collective relationships in whire-
and blue-collar work environments and at plant, national and international levels. The
complexity of the subject necessitates consideration of an array of other specialisims in
order to accommodare a comprchensive analysis of all issues affecting people ar worls,
e.g. labour law, sociology, political science and labour economics.

Tradirionally, the topic has been preoccupied with considerarions about trade unions.
This emphasis, while understandable, fails to appreciate the importance of contextual
matters and contrasting {non-union) perspectives on the same phenomena. Both issues,
of the context and perspectives on industrial relations, are addressed in rhis opening
chaprer, In so far as is possible, the text also attempts to adopr a facrual and unbiased
approach to the study of the subject matter. However, the subject’s very nature inevitably
means that many aspects of the topic are contentious. Accordingly, an effort is made in



2 INDUSTRIAL RELATIONS IN IRELAND

this rext o take an independent line, while cutlining the central strands of the differing
viewpoints that have been expressed on various dimensions of the subjecr,

A most attractive aspect of the subject is that iv allows scudents to develop their
own opinions and to make up their own minds as to the merits of the contrasting
perspectives ouclined. Of course, opinions need t be informed and this text udop[s a
research-based approach. This is facilitated via a general overview of the more significant
contextual, theoretical, institutional, substantive and procedural aspects while reviewing
what are generally adjudged in the literature to be the more salient features and crends
in induscrial relacions. This text also addresses ‘debarable’ dimensions of the subject,
including the range of political arguments and the plethora of faccual data, which lend
themselves on occasion to a number of possible interpretations. The intention is to
encourage scudents fo engage in debare and to form their own views on the marters in
question. However, it is important that the development of particular viewpoints and
perspectives be embedded in an appreciation of the many central features and facts
around which the industrial relations system operares. Accordingly, this text endeavours
o provide a balanced and comprehensive trearment of the rtopic without an undue
emphasis on any specific arca. It is designed to address the key practical and rtheorerical
aspects of the subject. Should students wish to explore particular topics in more detail,
an extensive bibliography is provided.

In this chapter, readers are introduced to the topic via a contextual and theorerical aver-
view of the subject. This enables Chaprers 2, 3, 4 and 5 to delve further into key fearures
associated wich collective labour law (Chapeer 2), trade unions (Chapter 3), employer
organisations (Chapter 4} and the associated instirutional framewaorl (Chaprer 3). Chapter 6
outlines the extensive provisions and precedents established under individual employment
law. Chaprer 7 explores theoretical and practical aspects of workplace procedures. Chapter
8 provides in-depth examination of the management of industrial relations. Chapter 9
provides insight into what is perhaps the most high-profile feature of the system: conflict
and industrial action. This enables Chapter 10 to explore the specific area of strikes and
the theory and pracrice of conflict resolution through negotiation is explored in Chaprer
11. Employee participation and consulration (including workplace parmership) is covered
in Chapter 12, while Chapter 13 examines the evolution and development of collecrive
bargaining in Ireland (including national social partnership and its aftermach).

Figure 1.1 presents a working model or overview of the Irish system of industrial
relations. Fach componenr of this model is outlined and critically evaluated ar an
appropriate point in the text. In this opening chapter the main contrasting ctheoretical
perspectives and contextual factors that determine the shape of the industrial relacions
system are reviewed, The system ieself can be viewed from many perspectives. No single
perspective yields a full understanding, but each can add to our insights. The location
of five theoretical perspectives on the outer perimeter of Figure 1.1 is designed ro
convey the potential of each of these theories vo provide theie own insights. That s,
these theoretical perspectives or [rames of reference offer contrasting explanations of the
same phenomena or features of the industrial relations system. They are also reflecred
in consequential decisions taken by the key actors therein, e.g. legal changes, union
recognirion pracrices, €rc.
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The prevalence of dual direction arrows depicts the relationship between the various
components of the system. This may be reflected in a vast array of exchanges, such as:

» trade union opposition to legal intervention on grounds of history or tradition;

» the reform of third-parey dispute-settling agencies due to the nature and volume of
(conflict) cases coming before them; or

o the impace of the terms of a collective agreement reached ac national, induscrial
or organisational level by employees and employer(s) (or their representative
organisations) on the state of the economy.

THE CONTEXTUAL SETTING OF INDUSTRIAL RELATIONS

Any initiative designed to analyse and prescribe in the area of Irish industrial relations
requires some familiarity with those prominent influences that have helped or forced
the system ro adopr its present shape and character. Hence, Salamon (2000: 3) defines
industrial relarions as encompassing ‘a sec of phenomena, both inside and outside the
workplace, concerned with determining and regulating che employment relationship’.
The key features of chis sysrem can be more gainfully assessed from a knowledge base
spanning three cenruries that has thrown up a vast range of economic, political and
social changes. While there has been a wide array of such incerrelated influences. in
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this section an atcempt is made to accommodate the more salient influences under the
interrelared themes of history, cconemics, the labour marker and politics.

History and Industrial Relations

Historical factors are of particular refevance in developing an understanding of induscrial
relations in Ireland today. For example, as the Industrial Revolution swept Britain in the
eighteenth and ninereenth centuries, with the advent of factory-cum-machine types of
production and the further concentration of populatdon in the large industrial cities and
towns, trade unions emerged and grew. 'This was an actempe to redress the perceived
imbalance wrought by private enterprise capitalism and the prevalent laissez-faire
economic orthodoxy. At che rime, this orchodoxy or ecconomic system was underpinned
by the belief that the markee was the only means by which all prices, including wages,
profits and economic priorities, should be determined. Therefore, trade unions were
identified as a threat to the prevalent economic, social and political order. Sidney and
Beatrice Webb (1897: 1) defined a rtrade union as a ‘continuous association of wage
earners for the purpose of maintaining and improving che condisions of their working
lives. They identified the earliest such union as an association of London hatters in the
reign of Charles IT {Boyd 1984). The first Irish trade union te be identified by name was
the Regular Carpenters of Dublin, which it is estimared was founded in 1764.

There is also evidence that there were several unions or ‘combinartions acrive in the
Cork area in the middle of the eighteenth century. Their activities included organising
strikes, picketing, destroying tools, materials and machinery, and ostracising employers
who would not give in to their demands. Eventually Parliament declared char anyone
in Cork city tound guilty of being a member of an unlawful trade union should be
‘imprisoned not above six months, whipped in public and released only on giving
recognisance of good behaviour for seven years’ (Boyd 1972: 14). From 1770 there is
an account of two weavers who were found guilty of ‘combination” and were whipped
through the streets of Dublin from Newgate Prison to College Green. In 1780 the
Irish Parliamene passed further legislation for the suppression of all trade unions, while
members of the Irish clergy had condemned unions as ‘iniquirous extortions’ (Boyd
1972: 10). Despite the legal and social pressures, unions maintained their influence,
as individual employers disregarded the legal scenario and negotiated with them. The
state’s role at this time was one of facilitating the unferiered operation of the free marker
and to confront and control any challenge which was considered o be in ‘restraint of
rade’ (e.g. trade unions). Consequently, by the beginning of the nineteenth cencury a
serics of starurory and judicial decisions (dacing back to 1729) had served to make them
illegal under a variery of headings.

The ofhcial hostility towards trade unions may be primarily acributed to the
aforementioned laissez-faire economic ‘religion’ of the time. This debarred any
interference with the laws of supply and demand in the marketplace. However, the
minority ruling class also feared the onset of civil disturbance, This had already been
witnessed in the Irish rural context, with such secret societies as the Whiteboys and the
Ribbonmen, and had been cencral to the outbreak of the French Revolution of 1789.
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The ruling class were also disturbed by cthe ideas of democracy and republicanism, which
subsequently spread throughour Europe, and trade unions were wrongly indentified as
a facror in the French Revolurtion.

Irish craft workers' unions continued to surface, o a large extent as a branch of their
unions in the United Kingdom, of which Treland was a part at that time. According to
O Grida (1994), in the earlier part of the ninereenth century most crafts in Irish towns
and cities appear to have been highly unionised. In a society plagued by unemployment,
destitution and illness, the skilled tradesmen enjoyed a relarively privileged place in
society by virtue of their relatively high wages and permanent employment. For the
purpose of maintaining that position, they sought to increase the value of their trade by
restricting access to it via an apprenciceship system. Such apprenticeships were generally
confined to relatives. In addirion, the craft unions endeavoured to increase the security
of their members by providing mutual unemployment and sick benefits.

Inter-union co-operation in [reland formally emerged for the first time in the shape
of trades councils (i.e. organisations representing trade unionists in individual towns
and cities). Such councils were founded in Belfast in 1881 and in Dublin in 1884, and
though primarily concerned with the interests of crafc workers, their formation was a
significant step in the overall development of the Irish trade union movement. With the
growing disenchantment of lrish representatives at the lack of priority accorded their
business by the British Trade Union Congress, in 1894 the Irish Trade Union Congress
(ITUC) was established. By 1900 a total of 60,000 worlers were members of the ITUC.
However, Boyle (1988: 105) notes that unjonisacion amongst unskilied workers was
extremely limired, estimating that the roral membesship of Irish labourers unions did
not exceed 4,000 at any one time over the period 1889 to 1906.

Around this time, the first real efforts in Ireland to organise unskilled workers began.
Together with the lessons learned from the experiences of their British general warker
counterpares from the late 1880s and from their rural countrymen (via the Land League
movement), mass organisation, solidariry and organised struggle arrived on the trade
union agenda at the behest of unskilled general workers. Unlike the craft unions, rhe
general workers' unions were open to all, charged low subscription rates, provided no
mutual benefits, had no control over access to worl, were more inclined towards frequent
and aggressive industrial action and rerained quite explicit and radical polirical links.

The struggle to extend union membership and recognition beyond the relatively
privileged craft workers was a bitter and sometimes bloody affair, on occasion involving
the police and armiy in a series of repressive measures. Major confrontations occurred
in Belfast in 1907, Dublin in 1908, Cork in 1909 and Wexford in 1911 (McNamara er
al. 1994). Directly related to these events was the establishment of the Irish Transport
and General Workers' Union (ITGWU) in 1909 by James Larkin. The most renowned
confrontation thar this union became involved in was the 1913 Dublin Lockout (Nevin
1994; Yeates 2000). This was sparked by the dismissal (lockout) of 200 tramway worlers
who had refused to leave the union. A bitter five-month conflict ensued berween che
ITGWU, led by Larkin, and the Dublin Employers’ Federation, established by the
prominent businessman William Martin Murphy. Within one month of the start of
the lockout, over 400 employers and 25,000 workers were in the throes of a violent
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confrontation. In the face of police assaults, the workers established a self-defence group
called the Irish Citizens’ Army. A key wctic of the employer grouping was to effectively
starve the strikers and their families into submission — a racric thar was eventually to
prove successful. However, it was arguably a Pyrrhic victory. In the strike’s immediate
aftermath, the union reorganised and evencually grew vo become the largest trade union
in the country (Larkin 1965). In 1920 the ITGWU recorded a membership of 120,000
{Roche and Larragy 1986), of whom nearly 50,000 were newly recruited farm labourers.
Furthermore, affiliation levels to the ITUC jumped from 110,000 in 1914 ro 300,000
by 1921.

‘The Dublin Employers’ Federation involved in this dispute had been established in
1911, rtwo years after its Cork counterpart, on which ic was modelled. Te subsequently
played a major role in the founding in 1942 of the Federated Union of Employers (FUT),
which later changed its name ro the Federarion of Irish Employers (FIE). In 1992, it
merged with the Confederadon of Irish Industry (ClI) ro become the foremost Irish
employers’ representative organisation, the Irish Business and Employers Confederartion
(IBEC).

By the early ewendieth century the central objectives of trade unionism had been clearly
established. Trade unions aimed to secure recognition, procure collective agreements
covering the rerms and conditions of employment of their members and influence the
state’s legislative and policy-making process in such areas as employment condirions,
housing, healtheare, social welfare and education. Effecrively, the labour movement
was accepting the emerging industrial society while exerting efforr to mould it to its
advantage. This purpose was accompanied by significant changes in the stare’s artirude
towards trade unionism — from one of hostiliry, intransigence and legal suppression
to one of recognition and accommedation, subject to trade unions’ acceprance of che
main economic, political and social structures of society. Therefore, berween 1871 and
1906 the British Parliament passed a serics of key enactments, serving to grant legaliry
to trade unions, protect union funds from courr action, recognise collective bargaining
and legalise peaceful picketing,

Economics and Industrial Relations

The policies and pracrices adopted by Irish trade unions aver the years have been
characterised by constant adaprations to the realities of political and economic life.
Changes in these spheres have primarily prompred a reactive and pragmatic response,
as the rrade union movemenc adjusts its priorities, postures and principles in whac is
perceived ro be in the best interests of its membership and potential membership (the
unemployed} ac the time. These are primarily pursued through ICTU’s influence on
government policies, such as job creation, pay determinadion and labour law. While
individual trade unions may participate in this process (eicher through ICTU er in
an independent capaciry), their primary preoccupation is to protect and improve the
pay and conditions of their membership ar plans, industry and national levels. Because
of this, some authorities have ascribed the rampanc inflation of the 1960s and 1970s,
together with subsequent unemployment levels and the demise of the Celric Tiger
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economy, to the unreasonable pay demands and labour marker rigidities respectively
soughr, secured and imposed by rrade unions.

The relatively slow groweh of Irish trade unionism in the nineteenth and earlier
part of the twenticth centuries may be attributed to the refatively belated arrival of the
Induscrial Revolution to Ireland. The absence of high-grade coal and iron ore, ar least in
comparison with Britain, was a contriburory factor in this tardy development. However,
one cannot disregard the hisrorical determinants, such as the colonisation of Ireland
by England, which proceeded from the middle of the sixceenth century onwards and
undoubredly prevented the growth of industry well before the Induserial Revolurion,
Such restrictions, which included a spell of tariff impositions and exporr constrains,
prevailed up until 1922, since Ireland was perceived as not just a political but also an
economic threat to Brirain, Consequently, throughout the nineteenth and early twentieth
centuries Ireland remained primarily an agricuteural economy. In fact, the Cumann na
nGaedheal government of 1922 had no industrial policy, believing agriculrure to be
the mainstay of the economy. Half the workforce was in agriculrure, food and drink
made up most exports and there was a huge market ‘next door” in Britain. The belated
transition to a modern industrial economy was a hesitant and slow process.

Between 1914 and 1920 trade union membership increased from 110,000 o 250,000
(Roche and Larragy 1989), but it declined again with the depression in agriculture and
trade during the 1920s. Enjoying the aforementioned legal rolerance secured by their
British counterparts (which had been incorporated into the new state’s legislature), trade
unions surfaced hesitantly, addressing themselves to issues of growth, consolidarion and
adapration to the prevalent and primarily hostile economic order. Indeed, such was the
stagnant nacure of society and the refated lack of vision amongst the nation’s leadership
thart considerable trade union energy was devoted to the establishment and maintenance
of wage differentials, rather than the atrainment of any wider economic and social goals.
It could be said thar a status, rather than a class, consciousness prevailed.

Throughour the 1930s significant moves towards ecconomic development were made
inside protectionist economic policies. These were designed o promore greater national
cconomic self-sufficiency and proved effective in securing the development of new
industries and the expansion of older ones. Flowever, the onset of World War IT and
the consequent material supplies shortage contributed to a decline of over a quarrer of
industrial outpue during this period. In fact, as lace as 1946 agriculrure accounted for 47
per cent of total employment, services for 36 per cent and industry for just 17 per cent,
Fven that 17 per cenr was predominantly characrerised by small establishments, so thar
by 1958 only forty concerns outside the public service employed more than 500 workers
(Lee 1980). Over the period 1945 to 1950 a short post-war recovery was experienced,
which was accompanied by an increase of about 70 per cene in both strike frequency and
union membership levels.

‘The recovery of the lare 1940s concealed the limicadions of the protectionist scrategy.
In conrrast with the rest of Europe, the 1950s proved to be a miserable decade for
Irish sociery. Economic performance was disappointing — marked by emigration,
unemployment, balance of payments difficulties and virrual stagnation — with an
actual decline in narional outpuc in the last half of the decade. In O’Hagan’s assessment
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(1987), there was a lack of quality economic policy-making and effective leadership
in both government and civil service ac this rime. While the level of trade union
membership increased by over 7 per cent during the 1950s (as it benefred from state
intervention in the economy), the level of strike frequency dropped significantly from
its post-war heights, as trade unions resigned chemselves to the economy's stagnarion
or lack of growth. The fact that by 1960 there were 123 operating trade unions — of
which 84 had an enrolled membership of less chan 1,000 — offers some insight into the
priority accorded status or relativity facrors by che [rish worker, in preference ro class
consciousness or solidarity considerations (Lee 1980).

In the late 1950s [reland entered a period of sustained economic growth arising from
the adoption of a new development strategy. Economic isolationism and aspirarions
for self-sufficiency were abandoned in favour of free trade as ‘Treland opened a wider
window on the world" (MacSharry and Whitwe 2000: 357). This was despite che
continued prevalence of obsolete management techniques and primitive employer—
worker relationships. The 1960s and early 1970s were periods of sustained and
unprecedented improvemenss in living standards and considerable economic growzh.
There was an emphasis on attracting direce foreign investment through generous
incentives. Commenring on the changing social climate of the 1960s, McCarthy (1973)
suggested that it was ‘a decade of upheaval® or period of national adolescence, with the
old authoritarian societal structures facing unprecedented challenges. The demise of ‘the
deferential worker’ transpired, as previously accepted values, attitudes and instirutions
came under challenge. The expansion of educarional opportunities and media influences
increased awareness of the outside world and facilirated a greater preparedness to question
previously sacrosanct pracrices and insticutions. Allied to chis awakening was an opening
up of educational and social possibiliries that were previously denied or non-existent.

Consequent to this economic developmentr — with 1,000 foreign operacions
comprising a labour force of 87,600 established in Ireland — trade union membership
levels rose by nearly 50 per cent between the mid-1960s and the late 1970s, while strike
frequency levels escalated significantly berween 1960 and the mid-1970s. The barriers of
pay relativity which had been established were now being reinforced, as both white- and
blue-collar workers engaged in some of the most notorious induscrial actions in Lrish
industrial relations history as they clamoured to preserve their differentials and position
on the social ladder (McCarthy 1973; McCarthy e al 1975).

Over the 1960s and 1970s, following in the pach of its main trading partners, the
Irish government opred to relegate the laissez-faire approach to economic affairs and
adopt a Keynesian approach to ecanomic growth management and planning. This
involved successive governments stimulating demand through budgetary deficits and
increased expenditure. These yielded higher levels of economic acrivity and reduced
levels of unemployment. However, this route to the idyllic economy broughr with it a
new set of ills. Chief amaongst these was the spiralling level of inflation, which the social
parmers {government, employers and trade unions) arcempred ro hale via a series of
national-level pay agreemenss commencing in 1970. In addidon, the surge in economic
confidence broughe with it a drift of power w0 the workplace, with shop stewards
(workplace representatives) dominating the collective bargaining scene ac plant level. An
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upsurge in unofficial strike acton (action withour official trade union authorisation) also
materialised, as workers seized upon the boom climate created by economic expansion.

By the 1980s two problems of significance had materialised. First, the accumulated
foreign debr had grown (from £126 million in 1972 to £7,900 million by 1985),
bringing with it an increase of over £730 million in annual debt interest payments.
Second, unemployment levels had escalared from about 6 per cent to 17 per cent over
the period 1971 to 1986 — with worse to follow. In brief, the Trish economy was under
severe pressure from an explosive national debt, oppressive raxation, high emigration
and rising unemployment. There was a concern amongst Ireland’s political and banking
communisy at this time that the International Monetary Fund (IMF} would step in o
impose the economic stringency thac che politicians had failed to apply (MacSharry
and White 2000). Once again, following on international trends, the government
opted for ‘fiscal rectirude’ through monetarist policies, primarify designed to tackle che
balance of payments deficic and the actainment of internarional competitiveness. The
policies of parcicular relevance in the industrial relations context included moderare pay
rises and reduced government spending ~ with consequences for welfare benefit levels,
government subsidisarion of lrish industry and public sector employment. In effect, this
constitured a neo-laissez-faire economic route, involving reduced state intervention with
the economy left largely to the devices of the markerplace.

The advent of this ‘new realism’ in the 1980s and early 1990s was accompanied
by reduced trade union bargaining power. This was expressed in falling unionisation
levels, spiralling unemployment, a greater prevalence of non-union employments and
an upsurge in managerial confidence, together with instances of ‘macho management’
pracrices. As the international recession heightened in the early 1990s, a persistent
balance of payments problem, increased unemployment and rising interest rates all
combined to create real conseraints and tensions. A consequence of this downturn
was the intensification of divisions within sociery, as unemployment spiralled and
welfare benefits and services declined. Nevertheless, the various indices used ro measure
industrial action or strike levels reveal a general downward trend, accompanied by a
decline in trade union density (the percentage of employees who are union members).
Reflecting on the social and political impact of the crisis of liberal capitalism, Bew et /.
(1989) noted the refacive lack of class conflicr, radical politics, induscrial militancy or
any fundamental change in the narure of Irish society. Ireland remained a conservative
society, imbued with the values of Catholicism, nationalism and ruralism, although
apparently less stridently so than in earlier perieds.

By the mid-1990s the ‘Celtic Tiger’ had arrived, bringing with it 2 new economic
confidence and aura. This was reflected in such factors as the fastest growth rares in che
European Union (EU), the healthiest exchequer returns ever, a large balance of payments
and current budger surplus, low morigage interest rates, declining unemployment,
booming profits and incomes and the lowest crime rate for nearly twenty years. Inflacion
was below the EU average from 1987 to 1997, although thereafter ic drifred above
that level. No economic model had predicted such a reversal of fortune. According
to O'Donnell and O'Reardon (1996), the much needed recovery from the disastrous
early and mid-1980s was largely actributable to che social partership deals. A relevant
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feature of the first social parenership agreement was the wage restraint (and industrial
peace) which unions traded in return for an inpur to the wider economic and social
agenda. According ro Roche (2007a}, che main thrusts of successive social partnership
agreements since 1987 have been the promotion of economic recovery, the mainrenance
of national comperitiveness, adjusting to European economic integration and monerary
union and the pramotion of improvements in wages, living standards and social services
at fevels consistent with economic and political imperatives.

The period of the Celtic Tiger was not @ homogenous one. Commentarors have
generally distinguished berween the period up ro 2000 and che period thereafter. Up ro
2000 the economic growth was based on a sound economy characrerised by increased
comperitiveness; thereafter it was based on a property bubble and ever-increasing public
spending. By 2007 the housing marker had entered into decline, leaving the banking
system in a perilous state. By Seprember 2008 the government felc forced to intervene in
order to save the banks, and the controversial bank guarantee was introduced.

There was a dramatic curnaround in 2008 and the economy officially entered inro
recession in the first half of the year. By the third quarcer of 2010 the economy was
contracting., Associated with this contraction, consumpsion and investment levels
declined, reflecting continued weakness in the demand for housing and domestic services.
Banking baifouts and budgetary cuebacks adversely affected consumer confidence and
unemployment rose to 14.7 per cent by the end of 2010. In response to these deleterious
indicators, the government inidated public sector pay and pension reforms over the
period 2009 to 2010, encering into the Croke Park Agreement 2010-2014 with public
sector unions. This agreement served to secure co-operation for these (and relared work
practice) reforms in exchange for a commitment to no redundancies or further pay cuts.
Consequenr 1o rthe recession, employers’ industrial refations focus turned 1o finding
ways of conrrolling and reducing pay and headcounts (McMaheon 2011). A feature of
this trend is the sense among trade union officials thar their role is to ‘rubber stamp’
decisions already made by employers, while employees remain largely compliant and

fearful for cheir livelihoods:

The current recession has led to the collapse of the formal national social
partnership arrangements ushered in during the previous recession ... The ‘Croke
Parld agreement ... and the joinc accord between IBEC on public policy priorities
and private sector pay reflect the legacy of social partnership and its continuing
informal or depleted influence on employment relations in Ireland. (Roche ez 4/
2011: 245)

In the context of the economic framework, developments in the labour marker exert a
significant influence on industrial relations and human resource management policies
and pracrices. Many of the key influences on such policies and practices are summarised
in Tahle 1.1,
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*  Technological advances generally accompany (if not prompr) major waves of economic and
social change, .. the Industrial Revolution. New technologies energising past-industrial
sacieties are rooted in infermasion technology (IT). The IT revolution is not confined o
the economic sphere of production: it is changing the social, cultural and political arenas
of sociery ar an accelerating rate. The technological impact on matrers such as the size,
spread, location and duration of employment is sizeable (e.g. the electronics/informarion
technology revolution). The quickening pace of technelogical change has a dramatic impact
on the structure and nature of the labour market and numerous job types therein, A notable
impact of this trend is the aforementioned move away from manual work together with
the ease of workplace relacation. Technology alse affects cost structure and consequently
impacts on ey aspects of industrial refations, e.g. job security, deskilling, demarcdrion lines,
reward sys:tems and relative bargaining power positions. ' o

Sowrce: Ahearne (2010) and www.cso.ie

Politics in Industrial Relations

The role of the state in the industrial relations arena has been most significant over the
past century. This has seen it adjust from the casting of trade unions as illegal endities to
an accommodation in a social partnership or neo-corporatist model (see Chaprer 13)
with union invelvement in the national-level decision-making processes covering the
whole gamur of economic and social affairs. Although the stare aspires to the role of
independent referee and regulator of labour relations matters, as it addresses the worst
excesses of liberal capitalism, it would be inappropriate to evaluate its role as only thar
of an impartial facilitator. In any democratic society, the state reflects the differences
in power berween capital and fabour and endeavours to side with whomever yields the
greatest polirical influence. In eftect then, through their various powers and agencies,
successive Irish governments have upheld the established norms, values and culeure
of liberal capitalism. Over time, the state has tended ro refine the extremes of laissez-
faire ideology and concede some trade union demands, so long as chey are peacefully
presented and pursued, consticutional and maintain due deference to property rights
and industrial capitalism,

The ITrish Free State inherited the legislative framework laid down in UK starutes
from 1871 to 1906 and these continued to apply so long as they were in accordance with
the 1922 (and later che 1937) Constitudon. However, the first Free State government
displayed some disdain for entitlements granted by cheir Bricish predecessors, as it
proceeded €o alienare many working-class voters and rejected che application of Whitley
procedures to [reland (the provision of arbitration machinery for the civil service).

In line with the evenrual adherence to an ‘auxiliary” or accommodative strategy, the state
largely supperted the voluntarisc principle in labour refations by mainly confining legal
interference to the provision of mediation services. Such a strategy, while successfully
isolating trade union militancy and dampening popular suppore for the route ro
revolutionary socialism, forced the trade union movement to (generally) separate and
seek its ideologically driven aspirations through a political wing, e.g. via the Labour
Party or tripartite/corporartist scrucrures such as the ‘social partnership’ agreements.
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The Irish Labour Party was established in 1912 at the initiative of James Connolly
and James Larkin at the Trade Union Congress. However, berween preoccupations with
the burning ‘nacional” question (which has consumed the overwhelming majority of
political thoughrand action over many centuries) and a negligible industrial base (ac leasc
until the 1960s), the scope for the development of strong working-class communiries
and culture was severely restricred. Of some further relevance to the relatively modest
influence of the Labour Party is the fact that, rogether with the ITUC, it decided not
to contest the 1918 General Election. According to Kavanagh (1987), this policy of
abstention (since the party sidestepped the independence question) removed Labour
from centre stage in Irish polirics for many years.

In any case, a working class consumed by sacrosanct relarivities and occupational status
was unlikely to fill the ranks of a vibrant left-wing movement along western European
lines. A striking consequence of this void is thar there has been licdle substantial difference
in policy stances between successive Irish governments on economic and social issues.
Given the ideological similarities across the main political parries and governments,
there has been relatively mild opposition to the directions, policies and actions of the
governmental process.

The absorption of working-class demands into the existing industrial and polirical
structures has also facilitated che maintenance of widespread support for those parties
representing the values and beliefs of fiberal capitalism. Indeed, up to the 1970s the state
adopted such an ‘auxiliary’ role as it avoided direcr coercive interference in the industrial
refasions process, leaving the parties to resolve their own differences via free collecrive
bargaining.

The progressive creation of a welfare state in the decades succeeding World War
Il reflected a belief within society that the state should accept responsibility for the
provision of education, health and relared social services. ‘This perspective also
dominated in the economic arena, as the government maintained and persisted with
semi-state industries such as the ESB, Aer Lingus and Bord na Ména. Of course, the
gradual creation of a welfare state facilitated the maintenance of palitical consensus,
stability and legitimacy. The emergence of a corporatist or intervencionist ideology
was accompanied by an integration of political, economic and social decision making.
From the 1960s onwards, the stare’s policy of corporate control came into evidence
as trade union represenrarives were invited onto consulrative bodies with a role in
economic planning, notably the National Industrial and Economic Council (NTEC).
The advent of tripartite consultations was adjudged important, given the need for
economic adaptation, restructuring and the establishment of appropriare and realistic
planning targets. The government therefore had to fall back on those interests involved
on the ground in order to acquire the necessary informartion and understanding as well
as o sccure their co-operation in the implementation of policy. The downgrading of
enterprise and sector-wide free collective bargaining and the emergence of national-level
tripartite bargaining (involving government, employers and trade unions) marked a new
phase in the relationship between the stace and the rrade union movement.

The decision to enter the European Economic Community (EEC) with effect from 1973
was another important development in the political environment of industrial relations.
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An immediate impact was felt in areas of industrial development and individual labour
law. Indeed, this laccer fearure has made persistent inroads into almost every facet of day-
to-day inceractions at the workplace. Furthermore, the influx of multinational enterprises
is commonly accredited with a greater level of professionalism in the area of personnel
or HRM, together with an increase in trade union membership-cum-preproduction
employment agreements and non-union eseablishments (McMahon 1990).

The advent of contemporary national-level parmership arrangements, covering a host
of economic (including pay} and social issues, can be traced back ro the mainrenance
men’s dispute of 1969-70. This was, according to the Dublin Chamber of Commerce,
‘the greatest crisis in industrial relations ever experienced in rthe history of the state’,
producing a 20 per cent wage rise over eighteen months (O Grida 1997: 103). The
expecrations sparked by this settlement prompily raised industrial relations an the
government’s agenda. Such a large sertlement threatened the government’s economic
management aspirations in the desire to control incomes and inflationary pressures, thus
eventually giving rise to the national tripartite arrangements.

Over the 1970s chese arrangements had expanded in scope to accommodate a
plethora of economic and social affairs under the ritle of ‘national understandings’. The
temporary demise of the consensus approach at narional level during the 1980s can be
primarily acrributed to a hardened negotiating stance on the part of both employers and
state. Related to this was a change in government, with the more populist or pragmatic
Flanna Féil party being replaced by a Fine Gael-Labour coalition. A subsequent change
of government facilitated the resurgence of the social partnership-type approach
from 1987 onwards, as national-level agreements emerged again to embrace a range
of economic and social issues. However, in this regard it is also pertinent thar the
monetarism or neo-laissez-faire economic policies espoused particularly by Tharcher’s
Conservarive government in Britain and Reagan’s Republican government in the US
prevailed. The choice for the Irish unions, in an era of declining membership and rising
unemployment, spanned probably futile industrial action or participation in the nation’s
key decision-making forums. The participative model (initiated by Sedn Lemass in the
late 1950s) was accepred by the majority of trade unions and employer organisations.

By the early 1990s a persistent internarional recession and constraints on remedial
initiarives imposed by membership of, and adherence vo, the EU and Single European
Marker, respectively, combined to signal a new era in the management of industrial
relations. Political developments in many industrialised cconomies (including the
resurgence of laissez-faire individualism, with its emphasis on monetarism, free
enterprise, open markets, deregulation and privatisation) and the demise of socialist
economies in eastern Europe forced the recall and revision of many left-wing and trade
union ideological aspirations. This helped reinforce for the trade union movement the
merits of operating inside the neo-corporatist model and the furtherance of its more
immediare demands under the auspices of the prevalent liberal capitalist political system.,

In rerurn tor involvement, trade unions were expecred to deliver industrial peace.
This quid pro quo exchange was particularly evident in the Celsic Tiger phase. Given
the contention that in the absence of such (social) partnership agreemencs, income
determination would have been meore fractious, with more suikes and higher pay
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sectlements (Sweeney 1998: 93) and thar relative industrial peace prevailed in this
period, various sources accorded soctal partnership a fundamenral role in the economic
miracle {Auer 2000; MacSharry and White 2000; NESC various years; O’Donnell
and O’Reardon 1996, 2000). This role is nor unchallenged, however. Baccaro and
Simoni (2004) point out that although the economic transformation began in 1987
and overlapped in time with the insticutionalisation of social partnership, much of the
econamic literature discounrs chis overlap as sheer coincidence. It is salutary o note that
the view of social parmership has changed, with critics claiming it contributed to excess
state spending, especially through the benchmarking process within the public secror.

Tn any case, it is apparent that the social partnership model effectively consticuted a
‘new form of governance’ or a parallel political system within the state in this era (Roche
2007a). Subsequent to the demise of the Celtic Tiger and the onser of the economic
crisis, the consensus approach to social and economic policy-making faded, while the
formal institutional process governing collecrive bargaining was dropped. Related to
this, the Taoiseach of the new government (elected in 2011) fabelled the shift as one
from ‘social partnership’ to ‘social dialogue’ (Sheehan 2011c).

Tuae Rotg oF THEORY IN INDUSTRIAL RELATIONS

The role of theory is to facilitare the analysis and appraisal of the processes, structures
and insttucions of industrial relations in as objective a manner as is possible with any
of the social sciences. This section of the rext arremprs to outline and evaluare the
main academic theories that have been developed in an effort to provide a logical and
consistent means of understanding and interpreting industrial relarions realities.

Over time there have been a series of prescriptions for change designed to improve
the conducr of indusirial relations in Ireland, e.g. laws on strikes, worker parriciparion/
involvement schemes and wade union recognition. Such proposals can ofren be highly
coneentous, and the theoretical principles and value judgments upon which they are
founded are rarely made explicit. Accordingly, this section introduces and assesses the
main theoretical perspectives and related value judgments on the nature of the world
of work. Familiarity with the underlying values of the various thecretical perspecrives
facilitates insightful analysis. As each theory originates from a different base or set of
assumptions, it would be inappropriate to insist upon a single ‘best’ theory of industrial
refations. However, it would be remiss not to acknowledge the traditional primacy of the
pluralist analysis in Irish industrial relations pracrices and debates.

Pluralist Analysis

The pluralist model is based on the existence of a ‘post-capitalist’ society, where industrial
and policical conflict have become insticutionally separaced, ownership is distinguished
from management, and authority and power in society are more widely distributed. In
eflect, this analysis acknowledges that society is comprised of a range of individuals,
interest and social groups, each in pursuit of cheir own objectives. As in sociery, the
employing entity is comprised of an accommodation or alliance of different values
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and competing sectional interests. So i¢ is only through such an accommodation or
alliance thar work organisations can attempt o operate with any degree of continuity
and success. Just as the polirical system is institutionalised and regulated through a parry
political and parliamentary process, so too is the industrial system instirutionalised and
regulated through representative organisations and appropriarely scructured processes.
According ro Fox (1973), these competing organisational values and interests have ro be
‘managed’ for the purpose of mainraining a viable collabarative structure.

This perspectve acknowledges cthe legitimacy of trade union organisaton, incerests
and the right to contest managerial prerogative. This is done through collective
bargaining, which engenders greater industrial relations stability and adaprabilier chan
the outlawing of trade unions (Clegg 1975). Accordingly, conflict is viewed as a logical
and inevitable feature of the world of work and consequently it requires management by
a variety of role players, representatives, procedures, processes and specialist insrirurions.

A central feature of this post-capiralist perspecrive is that the class conflict by-produce
of the Industrial Revolution has now abated. The Marxist analysis of the powerful
capiralists and weal wage earners — of the socially elite and the socially weak — is
(altegedly) no longer an appropriate model. Contemporary society, it is argued, is more
open and mobile, with the franchise (vore) extended for the further democratisation of
policics, greater accessibility of educational opportunity opening hitherto closed occu-
pational routes and the advenc of the welfare state serving to alleviate the worse extremes
of deprivation and inequality. Furthermore, the spread and diffusion of property
ownership, status and authoricy in the post-capitalist sociery has irretrievably removed
the sharp divisions berween those who were once industrially and politically powerful
and their counterparts, who were weak and powerless in both these crucial spheres.

With the separacion of industrial and political conflict, collective bargaining has
become the fecus of attention at the worlsplace for the regulation of relations, With the
emergence, structuring and regulation of representative organisations on both sides of
industry, appropriate forums have been established to address the tensions and conflicts
arising at all levels between these sectional interest groups. For example, in the event of
failure 1o resolve differences ar plant level, an array of third-party institutions provides
a generally acceprable roure for the resolution of contrasting objectives and conflicr.
According to Dahrendorf (1959), these developments are well reflected in:

* the organisation of cenflicting interest groups, e.g. trade unions and employer
associations;

* the establishment of ‘parliamentary’ negotiating bodies in which these groups meet,
e.g. social partnership forums;

° the institutions of mediation and arbitration, e.g. the Labour Relations Commission
and Courr

° formal representations wichin the individual enterprise, e.g. via shop srewards/
employee representatives; and

° tendencies towards an institutionalisation of workerss' participation in industrial
management, e.g. consultation initiatives.
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Therefore, pluraists acknowledge the inevitability of conflict but poinr to cthe relative
stability of a society that institutionalises, manages and conrains any differences via
collaboration, negotiated compromises and mediation.

Unitary Analysis

The basic premise of the unitary analysis is that all employment units are, or should be,
cohesive and harmonious establishments with a total commiament to the artainment of
a common goal. Being unitary in structure and purpose — with shared goals, values and
interests and one source of (managerial} authority — staff relacions are set upon a plinth of
mutuality and harmony. There is no conflict berween those contributing the capital (the
owners) and the contributors of labour (the employees). Consequently, all staff members
agree unreservedly with the aspirations of the organisation and the means deployed
to give effect to them, Through this team or complementary partnership approach,
it is assumed thar both sides can saiisfy their common goals of high profirabilicy and
pay levels, job security and efficiency. Furthermaore, it is implicidy acknowledged char
competent and strong leadership or management are a prerequisite to the pursuir of
organisational effectiveness. In practice this may give rise to elements of paternalism
and/or authoritarianism on the parr of management in their approach to employee
relations matters.

Parernalism may be reflected in a managerial concern for stafl needs, together with
a rejection of union recognition and collective bargaining practices. Authoritarianism
may also marterialise in a dominant managerial value system, characeerised by a minimal
concern for employee welfare and outright opposition to union recognition and collective
bargaining inidatives. For example, during the nineteenth century many employers
adopted an aggressive unitary stance, actively excluding unions while employing women
and children on low pay for long hours in unsanitary working conditions. In either
scenario — paternalism or authoritarianism — trade unionism is opposed as a threat
to the organisation’s unity of purpose and managerial prerogative, as it competes for
employee loyalty and commitment. The consequent rejection of collective bargaining is
therefore based on managemend’s perceived legitimare prerogative to proceed without
the incumbency of negotiation o attain consent to their decision-making inidatives and
responsibility. In such sectings it is assumed that management will insert an appropriare
communications structure to alert stafl’ to organisational priorities and to manage the
expectations of staff in respect of same. In response, members of stafl are expected to
give effect to these instrucrions and ro show loyalty to the entity for the realisation of
common goals.

In essence, the unitary theory rejects the concept of enduring conflict or organisational
factionalism, as such collision or competition distracts from what are assumed o be
non-compering, co-operarive iniriarives, The existence of conflicr is not perceivcd to be
a structural feature of organisational life.

‘1he unitary philosophy is therefore predominantly managerialist. It legitimises
management authority under the heading of commonality, largely attributes the source
of conflicr to subordinates and serves as a means of justifying managerial decisions to
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any interested parties, while explaining opposition ro same as cither ill-informed or
perverse. [ncreased levels of opposition 1o trade union recognition and the associated
rise in the number of non-union establishments have significandy strengthened the
prevalence and validicy of this particular model in Ireland. Accordingly, it provides ‘the
subconscious foundation” (Salamen 2000) for managers in cheir choice of issues upan
which they are prepared to negotiate and those upon which they are only prepared o
consult. Furthermore, it provides a raison d'étre for many of the now prevalent HRM
practices in Irish employments.

Radical or Class Conflict Analysis

The radical or class conflict perspectives endorse the Marxist view of capicalist societies
being divided into antagonistic class forces. Although Marxist analyses of industrial
relations are more a by-product of a cheory of capitalist society and social change rather
than of labour relations, they provide a useful framework for the interpreracion of the
relationship between capital and labour. Marxism is more concerned with che strucrure
and nature of sociery than with the actual workplaces that society accommodates.
When the original Marxist analysis of the nature and seructure of sociery was conceived,
the phenomena of trade unionism and collective bargaining were barely established.
Consequently, the application of the original Marxist analysis to contemporary labour
relations instirurions and phenomena is problematic. Classical Marxism saw capiralism
as an advanced stage in socieral development, with class conflict over the distribucion of
the ‘surplus value’ of workers’ effores giving rise to irreconcilable antagonism berween
capiral and labour. Tt predicted the impoverishment of an ever-growing working class,
evenrually leading to revolutionary change.

This body of theory is essentially an analysis of the evolution of society, of which the
capiralist (or bourgeois) state is only one phase. Therefore, Marxism depicts a series of
developments or phases of social change: from the initial state of primirive communism,
through an era of feudalism, co capitalism (which itis predicred would give rise to a class
war between the ‘bourgeoisie’ and the ‘proletariar’), culminating in a dictatorship of the
proletariat before progressing to socialism and eventually a utopian, classless sociery.

Tn essence, Marxism is based upon the premise thar class (i.c. capiral and labour)
conflice is at the root of societal change. This conflict is not a simple consequence of
contrasting demands and tensions ac the workplace; it is the product of an inequitable
distriburion of power and wealth in wider society. Such inequiry is also reflecred in
sociery’s sociaf and political institutions, serving to maintain the position of the dominant
establishment group (i.e. the owners of the means of production). Therefore, social and
political conflict {and social change) is the consequence of economic inequity wichin
society, berween the owners/capitalists and the labouring classes. Accordingly, conflice
reflects the difference berween these groups, with their diametrically oppased economic
and political interests. This class and pelitical conHict is linked to industrial conflict,
which Marxists adjudge to be a permanent feature of capiralism, as the competing
interests seek to consolidate and advance their relative positions in the economic power
structure, contesting the distribution of the entity or society’s power, wealth and ‘surplus
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value’. Hence, the industrial relations system is viewed as a marginal forum for the
conduct of this class war, although some Marxists suggest that it will ultimarely spill over
into a more fundamental political revolucion.

Neo-Marxist and radical sources atrribute the industrial relations system with a
limired role, via the resolution of pay and condition issues and the delineation of the
boundaries of managerial prerogative, although conflict is seen as a reflection of the
opposing economic interests engendered by capitalism. The starting point for those
holding the radical reference frame is the largely unequal distribution of power berween
the employer and the employee, while radicals do not see the collective organisation of
employees {e.g. in unions) as restoring the power balance between the ‘propertied’ and
the ‘unpropertied’.

Radical writers (e.g. Fox 1977) suggest that conflict is conrained and stabilicy
maintained by the social and political system and associated trade-offs. In other words,
the institutions of industrial relations serve to institutionalise conflict. In this contexe,
unions are viewed as a collective response to the exploitation of capitalism, with a role in
the wider political process for the attainment of significanc alterations to the economic
and social system. However, Marxists adjudge the operation of (nadonal, industrial
and enterprise-based) bodies of joint regulation as accommodating, consolidating,
legicimising and effectively enhancing management’s prerogative and power position,
while projecting an image or veneer of power sharing, The collective bargaining process
is perceived to (at leastc temporarily) accepr, facilitate and ultimarely support che
inherent contradictions of capiralism. Furthermore, Marxists view the state’s legislative
framework as a related piece of armoury designed to support managements’ interests
(Hyman 1975).

In summary, Marxists argue that economic and political issues cannor be separared
and they place grear emphasis on the antagonistic interests of capital and labour. In
sharp contrast with alrernative analytical frameworks, this theoretical perspective focuses
on the importance of assessing the power held by opposing interests and so offers a
valuable insight into the mechanics of the industrial relations system.

Sacial Action Analysis

The social action perspective on industrial relations ‘seresses thar the individual rerains
at least some freedom of acrion and ability to influence events’ in the manner they
adjudge to be most appropriate or preferable (Jackson 1982). This theory emphasises
the role players’ or actors’” definitions, perceptions and influences on reality. It is chese
defnidons and perceptions that determine, in part, their relacionships, behaviours and
actions. Therefore, with this frame of reference, social and industrial relations actions
are best understood in terms of their subjectively intended meanings. Concentration
on observed behaviour at the workplace restricts the value of any interpretation, since it
would overlook the deeper intent of the actors. The actors’ decisions are determined nort
just by the specific work situations they find themselves in, bur by a plethora of wider
and underlying influences such as the arritudes, values, experiences and expectations
developed over a lifetime, both inside and outside of the workplace. The central relevance
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of this particular perspective is that it atcribures ro the individual acrors some prerogarive
or discretion to shape the acrual workplace and society in which chey exist along (their)
desired lines. However, in this context, they are restricted by their own perception of
reality. Thus, the social action analysis accords some control or priority to the individual
over the scructure or system in which they find themselves. It offers a frame of reference
that concenerages on the range of industrial relations system ourputs as being as much
the end result of the actions of its constituent parts as of the structure of the system
itself. This theory is rooted in a well-developed sociological school of chought which
argues that just as ‘socicry makes man ... man makes society’ (Silverman 1970). The
impacr on Irish industrial relations of people like James Larkin and William Martin
Murphy arguably provides support for the social action view thar individuals have a
capacity to influence and shape events.

Systems Analysis

The systems theory of industrial relations originated in the late 1950s in the US when
John Dunlop proposed that industrial relations is a system made up of actors, contexts
and an ideology serving to bind the system together, producing 2 body of rules that
sovern the actors at the worlkplace (Dunlop 1958). Dunlop’s construction of an
integrared model is based on a view of the system as one which, though overlapping and
interacting with the economic and political decision-making systems, is nevertheless
a societal subsystemn in its own right. This subsystem’s output or product is comprised
of a set of rules pertaining ro the employment refadonship, which spans their design,
application and interpretation. Accordingly, the industeial refations system is primarily
concerned with an output of rules covering all marcers of pay and condirions, together
with the installation of procedures for cheir administration and application. It is based
on the standard input-process—ourpur model, which Dunlop argues may be applied
regardiess of the prevailing economic or political system.

Under inpur, three sets of influences apply: actors, environiental contexts and ideology.
These combine in the bargaining, conciliation and legislative processes, yiclding a body,
nerwork or web of rudes. The actors include the different worker categories (whether
organised or unorganised), various layers of management {rogether wirh their respecrive
representatives) and the range of chird-party agencies. The environmental coutexr
impinging on the system is comprised of technological, market/budgetary and socieral
power location and distribution variables. The technological impact is reflecred in such
factors as the size, skill and sexual breakdown of the workforce, its concenrration or
discribution and the location and durarion of the employment. The market or budgerary
constraings, whether applied locally, nationally or internationally, affect all enterprise
types — not just the entity’s management buc also, ultimarely, all of the system’s role
players. The power input relates ro the degree of autonomy afforded to the industrial
relacions system by wider society, as significantly influenced by the distribution of power
in chat society. The ideological input recognises thar while cach group of actors in the
system may have their own set of ideas, these are sufficiently congruent for a level of
mucual tolerance, common belief or unifying ideological comparibilicy to prevail.
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ConNcLusion aND CrITIQUE oF MODELS

Given their conrtrasting premises and prognoses, the various models of industrial
relations are the subject of critical evaluarion. For example, despite its prevalence,
the pluralisc analysis has been criticised for its undue emphasis on consensus and
integration, alongside a ready acceprance of the social and political starus quo and a
fundamental conservatism which assumes an illusory balance of power between rhe
various interest groups (Fox 1973; Goldthorpe 1974). Furthermore, it tends to ignore
the decision-making powers resident beyond the collective bargaining process. In this
regard, radical theorists point out that power is also abour the ability ro prevent marcers
becoming the subject of negotiation. Yet unlike both the unitary and Marxist ctheories,
pluralism appears less value driven, though it does veer towards prescriptions favouring
the constant negotiation of conflicts based on compromise (Clegg 1975).

‘The unitary perspective is cautioned for its unrealistically uropian outlook, limired
applicability (e.g. to non-union entities) and a paternalistic, management orientation
that assumes a generally accepred value system. Indeed D’Art and Turner’s overview of
Irish induscrial relations serves as a sturdy challenge to this perspective. Their findings
support the case ‘for the utility and continuing relevance of erade unions and collective
bargaining’ (2002: 303).

The classic Marxist analysis is adjudged to be anachronistic given that, among ocher
things, the nature of class conflicr has substantially changed and contemporary sociery
{with its mixed economy and welfare state) is now more open and socially mobile.
The disutbution of power, property and social status in society is also more widely
diffused today (at least in the developed world) than it was in the nineteenth century.
Furthermore, capiralism has been successful in developing wealth in certain pares of
the globe, though the distribution of char wealch remains an issue with which many
neo-Marxists and radical writers take issue. It is also pertinent char ‘revolution’ came to
pass not in the developed West but in the less developed East. In addidion, a number of
predicrions of classical Marxism have failed to materialise, although the growth of large-
scale business or monopoly capiral is one area of Marxist analysis with contemporary
resonance, as is the current international economic and Anancial crisis (Resnick and
Wolff 2010). In deawing attention to the nature of power and contrel in the workplace
and society, the neo-Marxist and radical analysis presents a valuable inteflecrual challenge
to unitarist and pluralist thinking,

With regard to social action theory, critics point to its neglect of those structural
features chat influence the action of its actors. This oversight reflects the theory’s inability
to explain the very nature of the wider system inside which these actions occur.

Systems theory has also been subjected to considerable cridical evaluation, refinement
and modification (Gennard and Judge 2010). For example, ic is contended chac the
model’s narrow focus omits the reality of and mechanisms for the discribucion of
wealth and power in society. In effect, its convenient unifying ideology-cum-status
quo inclination (which takes society as given) merely accords the induscrial relations
system some functional role in the maintenance of stability and overlooks a range of
issues, including industrial relations change, the source of conflict and the system’s
interrelationship with the ‘outside’ political, economic and social scene. It is also argued
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that its strucrural emphasis leads to an ourput, or rules focus, at the expense of the
actual decision, or rule-making processes. [t also fails to explain imporcant behavioural
variables (i.e. why acrors acr as they do) and it is suggested that this model ought o
accommodate the significanc role of the owners of business, who warrant inclusion as
actors and in their contextual capacity. Wood (1978} also recommends thar a distincrion
be made between the (industrial relations) system which ‘produces” the rules and che

{production) system which is goveened by these rules.

ConNcLupIiNG COMMENTS

Far from being 1 subject based on a single analytical framework or a set of inconrtrovertible
facts and swatistics, policical and theoretical controversy is inherent to the subjecr
of industrial relations. There are many ways of interpreting what is going on and a
multitude of opinions abour whar ought to be happening. The fact that there is no
universally accepted global theory is unavoidable and ought to be accepted by che student
as an arrractive dimension to a ropic that easily lends itself to conerasting perspectives,
opinions and debate. It is for the student to malke up their own mind on these matrers,
since this book endeavours to take a neucral line, presenting the different sides of the
various issues under examination.



CHAPTER 2

Collective Labour Law in a Historical, Social and
Political Context

INTRODUCTION

This chapter examines the role of common law, legislation, the 1937 Irish Constitution
(Bunreache na hFireann) and recenc European Union (EU) developments in the area
of collective industrial relations law. The historical origins and the main collective legal
provisions are examined. There are a number of reasons why a historical appreciation
of collective labour law (and its political and social context) is essendal. First, the laws
enacted prior to the foundation of the state in 1922 remain in place except where they
have been repealed or found to be repugnant to the Constitution (Kerr 1989). Second,
much of the recent legislation is based on legislative principles developed prior to 1922
and an understanding of the conceprual basis of these legal principles is essencial. Third,
the law cannor be understood in the absence of its social and institutional contexr, In
this regard, the impact of social acrivism through trade unions on the development
of industrial relations legislation has been especially important. Fourth, historical
experience can mark the boundaries of what is practicable and possible in legislating
tor industrial relacions and for those considering resort to legal remedies. Finally, an
understanding of the evolution of collecrive legislarion is essenrial ro critically evaluate
contemporary debates on the role of the law in industrial refacions.

OVERVIEW

Priar to 1824 the approach of both politics and the law to trade unions — or ‘combinarions’
as they were then known — was one of trenchant opposition. The restricrive approach
adopted by the law has been ascribed to two factors. One is that the atritude of the
judiciary, which was drawn from the ruling class, lacked any understanding or empathy
with warking men and was biased against working-class organisacions, The second and
probably more importane factor is that the legal judgments arose out of the logic of the
individually based ‘common law’ system, which was at odds with the collective values
embodied in trade unionism. Common law is judge-made law. It is based on the notion
thae rights are vested in individuals. A key principle of common law is thar ‘restraint of
trade’ is illegal. This means that incerference with the right of individuals or businesses
to pursue their own ends, including commercial ones, is contrary to the underlying
principles of common law.

As trade unions sought ro collectively regulate the terms and conditions of employment
(to restrain trade), they were inevieably brought inro conflict wich common law.
However, common law arose from liberal ideas that embodied competing principles.
The first liberal idea is thac individuals should be free to maximise their own welfare
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and rhar collective interterence with chis right is in restraine of erade. The other is that
individuals should be free ro combine rtogether to promote their own interests. This
lacter principle implies a right of association chat would, it adopred, vindicare worlers’
encitlement ro collectively organise in trade unions.

The evoludion of state policy rowards rrade unions in the UK during the eighteenth
and early ninereench centuries can be seen as a recurring conflict berween these two
competing liberal principles — restraint of tade and freedom of association. In chis
conflict, the political system tended to deliver greater liberties to trade unions, while the
common law legal system restricred and rowed back on chese liberties. This meant that
trade unions developed in conjunction with liberal democracy and were arguably a ley
component of that democracy.

The tension berween the individually based common law system and collective
industrial relztions conrinues o be a feature of industrial relations to this day. Where
legislation or the Constitution does not cover an aspect of collecrive industrial relations,
common law principles apply. In addition, legislation and the Constitution have cended
to be interpreted in terms of common law individual liberal principles racher than the
collectivist principles applying in a number of EU countries. This has nor, however,
stopped the issue of commercial rights and collecrive rights colliding at EU level in
recent cases and these are reviewed below.

Fanry LEcaL RESTRICTIONS

The early legal and political hostility to the emergent trade unions (or combinations)
dates back ro the sixreenth century when ‘combinations of workmen were made illegal’
{Boyle 1988: 7). Prior to the rise of capitalism, the skilled trades were regulared by
the medieval guilds. Although the guilds were organisations of masters {(employers),
they fulfilled an indirect funcrion of protecting labour. As the power of the medieval
euilds progressively weakened in the eighteenth century, the skilled trades were exposed
to competition, Shorn of the indirect protection provided by the guilds, workers in
the skilled trades formed trade clubs for protection. In time, these ade clubs became
known as ‘combinarions’ and later trade unions. Thus, the origin of trade unions in
Brirain and Ireland was in the skilled trades and among reladively privileged workers
~ not the deprived and exploited semi-skilled and unskilled workers of the Induscrial
Revolution.

Combinarions were banned under a range of legislation in the eighreench century,
culminating in the Anti-Combinations Acts of 1799-1800. In 1803, the 1800 Act was
extended to lreland but wich provision for the maximum jail sentence of six months,
compared to three months on the British mainland (D'Arcy 1994: 9). Despite their
coercive intent, the various fegal attempts to suppress combinarions failed, as evidenced
by their growth in the skilled trades (Boyd 1972; Boyle 1988).

There are a number of reasons for the failure of legal suppression. The laws were
difficult to enforce because of the secrecy of the combinadions. Social pressure was
somerimes brought to bear on owners and intimidarion (even violence) against mascers.
Intimidation and violence were, however, more evident among non-union workers. This
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is demonstrated by the non-unionised Luddites who opposed the introducrion of new
technology in textiles in the period 1811 to 1813. By far the most important reason
for the failure of the Anti-Combination Acts was the scarcity of the skills possessed by
craftsmen, which made employers reluctant to use the law. There was no such reluctance
among employers in opposing unionisation ameng unskilied or semi-skilled workers.
It is important to note that resort to the law was not the main weapen of employers.
Simply replacing workers who joined unions or went on strike was the most common
and effective tactic. Over time, employers required workers to sign an undertaking not
to join unions — this was the so-called ‘document’ that was at the root of the 1913
Dublin Lockout.

In 1824, the Ant-Combination Acts 1799—1800 and other provisions banning
unions were repealed following the campaigning work of Francis Place (a master tailor
and an employer) and David Hume, MP. Among the key arguments used to support
the case for repeal was the ineffectiveness of the Acts and evidence thar they actually
worsened relations berween master and workmen. Boyle (1988: xi) notes that while the
repeal of the combination faws gave trade unions a legal existence, this had only limited
effect for two reasons. First, an 1825 Act created crimes of intimidation, obstruction and
molestation, which resulted in ‘criminal prosccution of workers engaged in industrial
action’ (Kerr and Whyee 1985: 214). Second, trade unions were vulnerable to arcane
laws on the taking of oaths.

In 1834, the significance of the illegality of taking oaths became apparent in the
celebrated Tolpuddle Martyrs case, which was the subject of the 1986 flm Comracles.
The martyrs were six Dorser farm labourers who had formed the Friendly Society of
Agricultural Labourers o resist wage cuts: they refused to work for less than 10 shillings
per week. The oath of secrecy they had taken to protect their identity was found to be
illegal and seditious. The six were sentenced to seven years transportation to Australia.
There was outrage at the senrence. Although the men were transporred, they were
evenrually pardoned and repatriated following a campaign led (surprisingly) by the
establishment newspaper 7he Times of London.

Mote long-lasting than repressive legislation was the doctrine of common law
conspiracy. This docrrine meant thar an acrion that was otherwise fegal was made illegal
if two or more workers combined in char action. This obviously placed the primary
purpose of unions — the improvement of terms and conditions of employment through
collective action — outside the law. In 1859, the British Parliament moved tw allow a
limited use of industrial action in the Molestation of Workmen Act of that year. However,
the intentions of Parliament were frustrated by judicial interpretations which found thar
the Act provided no protection for a breach of contract (a common law offence), which
a strike was said to involve.

Not all employers used the law and by the 1850s a growing number had begun to
deal with the first nationally organised craft-based ‘model unions’ in the UK. These had
grown out of the new trades formed by the Industrial Revolution. The model unions
were viewed as being responsible because of their careful use of the strike weapon. Their
acceptance was promoted by the buoyancy of the British economy based on industrial
innovation and an expanding empire. In such a buoyant marker, it made lictle sense
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for employers 1o engage in industrial conflict with skilled workers when they were
needed by che expanding industry. The model unions quickly extended their influence
to Ireland. By and large, they formed the basis of the lrish trade union organisation
until the foundation of the Irish Transport and General Workers' Union (ITGWU)
in 1908, This gave the union movement a distinctly conservative character and set up
carly clashes with the ITGWU, which operated on the principles of syndicalism. Such
syndicalism was associated with militant political aceivism, free use of the strike weapon
and an aspiration to overthrow capiralism.

THE Cruminal, Law AND COLLECTIVE INDUSTRIAL RELATIONS

By 1870 a growing acceprance of trade unions in the skilled trades had ser the groundworl
for change to the doctrine of criminal conspiracy. This was aided by the extension of the
franchise {vote) to smallholders {those who owned small houses), many of whom were
skilled worlers and members of the model unions. In the 1870 elections, the unions
delivered support to the Liberal Party under Gladstone. Thart party in curn introduced
reforming legislation — the Trade Union Actof 1871. This Act, as subsequently amended,
still governs the legal status of trade unions in Ircland roday. It legalised the existence
of trade unions bur carefully sought to refrain from giving them corporate stacus, t.e.
enrities capable of suing and being sued in their own name.

While legitimising the existence of unions, the 1871 Act did nor provide protection
against the underlying common law concepr of a criminal conspiracy. In Regina v. Bunn
(1872), the judiciary found char the existence of a combination (rwo or more people
acring together) converted an otherwise non-criminal act into a crime. The employer
had a right to employ whomever he wished and any union interference with this was a
criminal offence (O'Hara 1981: 16). Tr was ‘unjustifiable annoyance and inrerference wich
the masters in the course of their business’ (Kerr and Whyte 1985: 215). Furthermore,
picketing was also held to be a criminal offence and even minor expressions of opinion
were sufficient ro lead o a jail sentence. Picketing is the congregation of workers {usuaily
ourside a place of work} for the purpose of communicasing a grievance and persuading
other workers nor to work. [t is viewed as cenrral to an entittement to serike, since it
limits the possibility of striking workers being replaced by substicute labour.

The eftect of Regina v. Bunn and other judicial decisions was vo frustrate the operation
of trade unions and they again looked to politics for relief. In the election of 1874,
the model unions switched cheir allegiance to the Conservative Party, led by Disraeli,
in return for a promise of favourable legislation. ‘The Conservatives won the election
and there followed a period of legislative activity. The main Acr was the Conspiracy
and Protection of Property Act 1875, which restricred the remic of che criminal law. T
decriminalised peaceful pickering and specified thac no one is table for any act commirted
‘i conteniplation or furtherance of a trade dispute’ unless the act would also be a crime if
commitred by one person. In effect, it removed the notion of a criminal conspiracy from
a peaceful trade dispute. Although the Act was repealed in the UK in 2008, it is still on
the statute boolss in Ireland and continues to serve to limit the role of the criminal law
in indusrrial disputes. The Employers and Workmen Acr 1875 followed. It removed
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criminal liability from employees for breach of their employmenr contracr and limited
the penalty to civil damages. Since there was little point in employers suing individual
workers, the Act limited the impact of the doctrine that a scrike was a breach of contrace.

The broad effect of legislarive changes in the 1870s was to establish a voluntarist
system of industrial relations (or ‘legal absrentionism’) in which the law was designed
to play a minor role. In effect, this voluntarism represented a resolusion of the conflict
berween a social movement seeking colfective regulation of industrial relations and the
individually based common law system. Trade unions were granted immunities from acts
that would otherwise have been criminal offences, bur they were not given rights. The
net effect of the legislative provisions of this time is thart the criminal law roday applies
to industrial relations only in so far as actions are in themselves criminal acts.

The Crivit. Law anD InpusTriaL RELATIONS

The legislation introduced by Parliament did not go unchallenged. Denied the use of
criminal labilities, employers challenged the legality of picketing and had resorc o the
notion of civil conspiracy under the law of tort (Kerr and Whyte 1985). A tort is a
civil wrong arising from a breach of a duty of care and it gives rise to an entitlement
to damages. A series of cases in the 1890s made unclear the common law position
on picketing. However, the most important developments during this period were in
relarion to cthe role of the law of tort — namely, civil liability.

Two cases were imporrant in this regard. In the Belfast case of Quinn v. Leathem
{1901), an inducement ta breach a third-party contract was found ro be a civil offence
not protected by the 1875 Act. The second case is the celebrated Taff Vale case, the full
name of which is the Zif Vale Railway Company v. Amalgamated Society of Railway
Servants (1901), In this case, a union official, Bell, had persuaded substitute workers hired
by the employer (Taft Vale) to undermine a strike not to pass pickets. This persuasion,
although peaceful, was deemed to have induced a breach of a third-parry coneracr. More
significantly it was found that, contrary to the prevailing belief, a trade union could be
sued in its eawn name despite the 1871 Act provisions which had been carefully drafted
to avoid that possibility. The union was found liable for some £35,000 in damages and
costs — a very substantial sum at the dime. The impact of this case threatened the very
existence of trade unions, since they could quickly become insolvent if they pursued
industrial acrion.

Yer again, the trade union movement turned to cthe political process in order to
overturn the precedents established by 7zff Vale and similar cases (Boyle 1988; Saviile
1967). Following the 1906 elections, a Liberal government was able to assume office
because of the support of fifty-four Lib-Lab deputies. These were MPs who supported
the rrade unions; the Lib MPs were members of the Liberal Party and the Lab MPs were
members of the Labour Representarion Commirece. (Neicher che Irish nor UK Labour
Party existed at chis stage.) Indeed, the campaign over 72 Vile is credited with leading
to the establishment of the British Labour Party. Following the election, and in recurn
for the supporr of the fifey-four Lib-Lab MPs, the Liberal government enacted the Trade
Disputes Act 1906.
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The 1906 Acr granted unions and their members immunity from the tort of civil
conspiracy, reinforced the protection for peaceful picketing and granted immunities
from defined common law liabiliries. The immunities in the Act were available ro union
members and union officials only where they were acting in conteimplation or furtherance
of a trade dispute - the so-called ‘golden formula’, a phrase coined by noted labour lawyer
Lord Wedderburn (1965: 222). Trade unions enjoyed stronger immunities, since rhey
were granted a rota/ immuniry from being sued under the law of rorr. This reversed in
its entirery the Taff Vale decision that unions could be sued in their own name. Von
Prondzynski (1989: 214) notes that the Trade Disputes Act 1906 adopted a very simple
technique: ic identified the main judicial decisions that had disabled rrade unions and
gave unions immunities from these judicial precedents.

Known as a ‘Bill of Rights for Workers', the 1906 Act actually provided no legal
rights and specifically did not confer a righr to strike. It met a demand of unions thar is
encapsulated in Wedderburn’s (1965: 9) celebrated phrase: ‘they wanted nothing more
from the law than it should leave them alone’. Kerr and Whyte (1985) report that the
trade unions opposed the enactment of a comprehensive labour law code with positive
rights and obligations. They opted instead for the pragmatic immunities approach
that had been employed in the 1870s. This ‘legal abstentionism’ contrasts with the
approaches adopted in a number of European countries where, although initially subject
to severe legal restrictions, positive rights to union organisation and industrial action
were introduced during the twentieth century.

In northern Europe, positive rights systems today normally distinguish beeween
disputes of rights and disputes of interest. Dispures of rights involve situations where a
pre-existing rule can be used to decide on the rights and wrongs of a dispure. In legally
based systems, employment legislation or a collective agreement constitutes such a rule.
Such dispures are said to be justiciable (capable of being decided by a legal aurhoriey)
and serikes are not legally protected in such cases (Commission of Inquiry on Industrial
Relations 1981). In contrast, strikes involving disputes of interests are protected. An
example of such a dispure is where on the termination of a collective agreement, a trade
union males a claim for increased pay of 5 per cent and an employer responds with a
demand for a pay freeze. There is no pre-existing rule that can be used ro decide berween
these two positions and strikes in pursuir of such issues are legal.

While it arose from the demands of trade unions, it is important to stress that
volunrarism also had advantages for employers. In the collective arena, no requirements
were placed on employers to recognise or negotiate with trade unions, It lefr management
free to decide on & pragmatic basis if they would or would not deal with them. Legal
abstentionism also extended to the area of individual employment law, leaving employers
with few obligacions. Notably, there was no prohibition on discrimination, no general
right to minimum pay or maximum working time (Hepple 2002) and no prorection
against unfair dismissal; an employer could dismiss for ‘any reason or none’. {These
issues are developed further in Chaprer 6.)

The final piece of collective legislation enacted prior to 1922 {which remains on the
statute books) was the Trade Union Act 1913. This Acr allows rrade union funds to
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be applied for polirical purposes provided that political purposes are included in the
union’s objectives and a separate political fund is ser up. As a result, unions in Ireland
may operate a political fund but they must offer members an easy way of opting out of
paying the political contribution. The issue of whether or not trade unions should be
allowed to contribute to political parties has arisen again in recent years, with the debate
being framed in the contexr of limiting or abolishing corporate donations. It has been
argued by some that any restrictions on donartions should equally apply to trade unions,

CoLLECTIVE LEGISLATION, 19221000

The trade union movement in the newly independent Irish state was concerned with
preserving the legacy embodied in the acts of the UK Parliament and it did nor seek
positive rights (McGinley 1990}, Table 2.1 summarises the main legislative developments
in Irish collective labour Jaw since 1922.
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Table 2.1 {continned)
Collective Labour Legislation Enacted by the Oireachras, 1922-2012

Statute Provisions

Industrial Relations Acr 1990 Established che Labour Relations Commission,
repealed 1906 and 1982 Trade Disputes Acts,
pre-sirike secrer ballots, immunicies restricred,
injuncrions curbed, funding for trade union
rationalisation even if unsuccessful

Industrial-Relations (Amendment) Act Dexls with disputes arising out of union

2001 recognition ~ allows for legal determination of
: rerms and conditions of employment bur not

statutory recognition

Industrial Refations (Miscellaneous Reduces the period for Labour Court
Provisions) Act 2004 determinations {from the 2001 Acr)
Industrial Relations (Amendment) Act Amendments to JIC and JLC insticutions
2012 '

Source: Adagred and exrended from McGinkey (1990)

The firsc major piece of legislation post-1922 was the Trade Union Act of 1941. Thar
Act sought to regulate collective bargaining. It established a requirement thar in order
to engage in collective bargaining, organisations had to possess a negoriation licence
or be deemed an excepred body. Any organisation granted such a licence, including
an employer organisation, would then be an ‘authorised trade unjon’. The immunities
in the Trade Disputes Act 1906 were then confined to authorised trade unions. The
Trade Union Act 1941 led to conflict within the trade union movement over limitations
placed on UK unions. Following a constitutional challenge, Part 111 of the Act was
struck down in 1947 (McCarthy 1977). This is examined further in the secrion on the
Constirution (see pp. 36-9).

Conrroversy also dogged the proposed Trade Union Bill 1966, which sought to legislate
for secret ballots prior to industrial action and to remove the 1906 Act immunities from
those engaged in unofficial industrial acdon. Although initially supported by the Irish
Congress of Trade Unions (ICTU), the Bill was strongly opposed by individual erade
unions and union accivists and was allowed to lapse in 1969, The jailing of strilers in
the Electricity Supply Board (ESB) in 1968 backfired, since taxis had to be sent by the
authorities late at night to Mountjoy Prison in order to facilitate the strikers’ release
(the strikers had refused o leave uncil chis was done). For the government of the day,
the embarrassmens seemed o reinforce the limiradons of the law and the incident was
instrumencal in the dropping of the 1966 Bill. These experiences emphasised the need
for consensus as a requirement for successful legislation. The institutional provisions
in the Industrial Relations Acts of 1946 and 1969 (including the establishment of the
Labour Court} enjoyed such a consensus, as did che Trade Union Act 1971, which
limited the formation of new unions, and the Trade Union Act 1973, which encouraged
union mergers. However, amending trade dispures law was a highly charged issue.
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THE OPERATION OF VOLUNTARISM IN IRELAND

In the 1950s, wade dispute law was not subject to major controversy. This was a
manifestation of the low strike levels in char decade. Wich the growth in strikes in the
1960s, it became common to find commentators decrying the imperfections of the Irish
system, especially the Trade Disputes Act 1906. Among some of the readily identifiable
defects of the 1906 Act from an employer perspective was the availability of protection
for unofhcial strikes, strikes by a minority of workers and scrikes in breach of collective
agreements. The most famous denunciation of the Act was made by Justice Parke in

Gonlding Chemicals Ld v. Bolger (1977):

The Trade Disputes Act 1906 was a child of political expediency hastily conceived
and prematurely delivered. It has now survived more than the allotted span of
life with all its inbred imperfections seill uncorrected. (Quoted in Commission of
Inquiry on Industrial Reladons 1981: 222)

Parker’s views were seen by crirics as evidence of concinuing judicial bias against workers,
and they have not gone unchallenged. Far from being a rushed response to a policical
situation, Kidner (1982) notes that the 1906 Act was the subject of grear care and
consideration. Ie has also been pointed oue that the imperfections had largely been
used to reserict the intended effect of the Ace (Kerr and Whyte 1985; von Prondzynski
and McCarthy 1984). The most serious of cthese restricrions relared to the granting
of injunctions. Injunctions are restraining orders preventing named individuals from
engaging in certain actions. An injunction may be granted on an interim, interlocutory
or permanent basis. An interim injunction is one granted pending a hearing on the
application for an injunction. Employers could seck interim injunctions on an ex-parie
basis, i.e. without the union being present. An interlocutory injuncrion is one granted
pending a full hearing of the case. A permanent injunction is one granted following a
full hearing of a casc.

Prior to 1990 an interim or interlocucory injuncrion was available to an employer if
they met the following two criteria:

* there was a fair case that there was a legal problem with the union action; and
¢ the balance of convenience was in favour of granting the injunction.

'The requirement that there was a fair case thae there was a legal problem is a very low
threshold and, once established, the court would proceed to consider where the “balance
of convenience’ lay. This was almost invariably decided in favour of an employer. An
employer could casily demonscrate chac they would incur financial loss char could not
be recovered from the union, since they possessed immunicy under the law of tort. This
might suggest that employers had frequent resort to injunctions. However, this was nor
the case, since an injunction was not without its problems. Employers were reluctant to
enforce injuncrions if employees disregarded them, since this could lead to the jailing of
strikers and the generation of public sympathy. This possibility arose because in order to
enforce the injunction an employer would have to have employees cired for contempre
of court.
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TuEe Depare oN Legar ReForM

By the mid-1970s, calls for reform had intensified. In response, the Fianna Fiil
gavernment in 1978 established a Commission of Inquiry on Industrial Relations (Dufly
1993). The Commission, from which ICTU withdrew shortly after it was established,
recommended the repeal of the legislation on trade disputes and its replacement by
new consolidared legislasion (Commission of Inquiry on Industrial Relations 1981). In
essence, chis legislation would place procedural requirements on trade unions and would
male them again liable to be sued in torr if the procedures were not abserved. On the
other hand, the Commission favoured the retention of the immunisies-based approach
to the criminal law in the Conspiracy and Protecrion of Property Act 1875.

The Commission’s report, while generally welcomed by employers, drew negative
reaction from trade unionists and academics. For trade unions, the recommendations
were totally unacceprable, since they would have reversed the gains of the 1906 Act.
Academics pointed to both methodological and practical flaws in the weport. Von
Prondzynski and McCarthy (1982} highlighted che absence of any original rescarch and
the selective and misleading use of secondary research. Kelly and Roche (1983) noted
that the recommendations were not congruent with the voluntarist tradicion of Irish
industrial relations. Subsequently, a study by Wallace and O’Shea (1987) covering the
years 1978 to 1986 undermined a claim by the Commission thar unofhcial serikes — a
major concern of the Commission — were associated with small unions. The study found
thar unofficial action was acrually overwhelmingly associated with members of larger
unions ~ the direct opposite of the Commission’s assertion.

In 1986 the Department of Labour, wicth Ruairi Quinn as Minister, published
proposals for a ‘positive right to strike’ — an apparent rotal rejection of the Commission’s
recommendations (Deparunent of Labour 1986a). The unions soon became concerned
ac restrictions to be placed on the positive rights and the proposals were dropped
primarily because of the unenthusiastic response of ICTU (Bonner 1989). In 1988,
revised departmental proposals were presented, which were described as an attempr o
achieve a balance berween the compering interests of employers and trade unions. It
quickly became clear that even if the proposals did not enjoy total consensus, there was
general acceprance of them ~ notably by trade unions and ICTU.

A number of factors have been suggested for this acceptance (Wallace and O'Sullivan
2002). Unions had a major concern aver the cthreat of a constitutional challenge to the
1906 Act. First, it was feared that the total immunity unions enjoyed under the Act
would nor survive a legal challenge based on Article 34 of the Constitution, which
guaranrtees access to the courts. Second, che unions may have feared more severe legal
restrictions based on Thatcherism in the UK. Third, ICTU may have been astracted ro
the intention ro strengthen the position of union leadership ar the expense of ‘unruly
activises’. In addition to this, because of the 1980s recession, union activists were in a
wealer position to organise opposition than in the 1960s (ar the time of the 1966 Bill).
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THE INDUSTRIAL RELATIONS ACT 1990

'The Industrial Relations Act 1990 is the most significant piece of collective industrial
relacions legistacion in lreland. Its stated purpose is ‘to put in place an improved
framework for the conducr of industrial relarions and for the resolution of trade dispures
Twith} the overall aim ... to maintain a stable and orderly industrial relations climare’
(Department of Labour 1991: 1). When the Bill was presented to the Diil, there were
some sharp criticisms led by Pat Rabbirre TD and Eamon Gilmore TD of the Workers’
Parry. They criticised the provisions on the grounds that the Secrion 9 requirements (sce
below) would make the position of shop stewards vulnerable and that they would lead to
more, not less, intervention into industrial relations by the courts — in effect a dilurion
of voluntarism {Rabbitte and Gilmare 1990). Apart from these points, there was general
support for the Bill and it was passed into law. The most significant amendment during
the D4il debate was one thar provided protection for the all-our picketing provision of
ICTU. An all-out picker is an ICTU-sanctioned picker that requires members of all
unions in an employment to observe it during a strike. It was introduced by ICTU in
1970 to regulate picketing in companies with multi-union representation and it requires
consultation with all unions prior to sanction being granted.

Trape DrseuTes aND TRADE UNioN Provisions ofF THE 1998 Acr

The following is a summary of the main trade disputes provisions.

1. Section 8 contains definitions of an emplover, a trade dispute, a trade union, a worker,
industrial action and a strike. Some key points from the definitions are as follows:

» A worker does not include a member of the Defence Forces or of An Garda
Siochdna.

» A trade dispute only covers disputes berween employers and workers or former
warkers. This has the effect of withdrawing protection from wotker versus worker
(inter-union) disputes.

e 'The purpose of a strike must be to compel an employer to accept or not accept
certain terms or conditions affecting employment. This requirement excludes
political strikes over such matters as raxation or a general suike (Meenan 1999)
or a protest at the imprisonment of an individual (Kerr 1991).

2. Section 9 withdraws immunities from any form of industrial action in individual
disputes thar are in breach of agreed procedures contained either in writing, in custom
or in practice. Should an employer not observe procedures or should there be no
procedures in place, workers are not required to follow procedures.

3. Section 11 is designed to both clarify and restrict the provisions for picketing as
follows:
= Picketing is lawful ar a place where an employee works or where an employer
carries on business or, where this is nor pracrical, at the approaches to the place
of worl.
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*  Workers may only picket #heir employer or, in the case of secondary aciion,
picker another employer if that (secondary) employer is seeking to frustrase the
induscrial action by directly assisting the primary employer.

»  Normal commercial activicy does not meer the criterion for frustration of
industrial acrion, nor docs any sympathy action in support of workers by workers
in ()CI]C[' com pélnics.

*  All-out strikes and pickets and secondary action involving more than one union
are required fo be sanctioned by ICTU.

4. Sccrion 12 provides exactly the same immunities against civil conspiracy and
combinarion as did the 1906 Acr.

b

Under Secrion 13, the previous total immunicy thar trade unions enjoyed from being
sued under the law of torc is wichdrawn and is now only available where rhey can
show they are ‘acting in contemplation or furtherance of a trade dispuce’.

6. Section 14 requires that a secrer ballot be conducted in the event of any form of
industrial action and that specific rules on this be incorporated in union rule books.
Immunicies are withdrawn from any industrial action where a majority of workers
vote against such action in a secrer ballor. Should unions persistently disregard rhe
balloting provisions, they may have their negoriarion licence withdrawn.

7. Seceion 19 places limications on the granting of ex-parte injuncrions. An injuncrion
will not be granted where all of the following condirions have been mer:
* asccrer ballor has been held;
° a majority has vored in favour of industrial action; and
= seven days’ notice of such action has been given to an employer.
Interlocutory injunctions (injunctions pending a full crial) are not available to an
employer where, in addition to the previous requirements, the union establishes a fair
case thar it is acting in contemplation or furtherance of a trade dispute.

CONTINUITY AND CHANGE

There is considerable continuiry berween the 1906 and 1990 Acts, most notably regarding
the approach to the retention of the immunirties and the absence of any right to strike. The
provisions in Section 11 largely confirm previous case law on secondary and sympachy
picketing, which do nor enjoy protection under the 1990 Act. The secrion clarifics the
law on picketing. For example, it allows for picketing on the premises of a shopping
centre with multiple owners where employees are only in dispute with one company.
Section 12 is unchanged from the 1906 Act. Kerr (1991) makes it clear thar unofficial
action does not necessarily lose immunicy, as is sometimes suggested. Unofficial acrion
thar complies with the balloting provisions and where employees served the required
seven days’ notice (perhaps an unlikely situation} would continue to enjoy immuniries.

Major changes include wichdrawal of immunity from individual dispures where
procedures have not been exhausted. This departure can be seen as representing a



COLLECTIVE LABOUR LAW 35

step on the road to a distinction between dispute of rights and dispute of interest. It
is noteworthy thar strikes over individual issues are nowadays a rarity, although this
development predated the 1990 Act. The requirement that a union should be able ro
prove it was acting in contemplation or furtherance of a trade dispure places a new onus
on trade unions if they are ro enjoy the immunities. The requirement to incorporace
balloting provisions in union rules represented a substancial change not just because
of the requirement to ballot, but because of the specification of the exact rules unions
shouid incorporace. Unions had previously resisted any intrusion into their internal
affairs since the 1870s.

THE OPERATION OF THE INDUSTRIAL RELATIONS ACT 1990

The 1990 Acc can be seen as a modest adapration of crade disputes law in order to
allow trade disputes to be brought back within the area of the legal system without
compromising the principles of voluntarism. However, bringing the law back into the
area of trade dispures opened up a host of porencial issues. Within a shost time, trade
unions found themselves involved in a number of cases that clashed with the stated
intenrion to remove the law from induscrial relations and reinforce voluntarism (Kerr
1991; Wallace 1991). These cases indicated thar judicial interpretation was going to
be a key facror in the operation of the 1990 Acr (Kerr 201 0). The G&'T Crampton and
Nolan Tiansport cases are particularly important in establishing how the Act was going
to be applied.

In G&T Grampton v. BATU (1997), the Supreme Court found that the onus lay on
the party resisting an application for an interlocurory injunction (the union) to prove a
number of requirements had been met. The requirements were that:

e g secret ballor had heen held;

it had been properly conducted;

¢ rhe outcome was in favour of the action raken; and

e the required notice (a minimum of one week) had been given.

If chese conditions were met, then the union needed ‘to establish a fair case thac it was
acting in contemplation or furtherance of a trade dispuce’ for an employer’s application
for an injunction to be refused.

The Nolan Transport Cases, 1993-1998

The series of cases running from 1993 to 1998 between Nolan Transport and SIPTU
have been the most important under the 1990 Ace. The dispute revolved around the
issue of union recognition and the claimed dismissal of two employees (members of
SIPTU) for union activism. The key lepal issues revolved around the conduct of the
ballor for strike action and the existence of a trade dispuce. In the High Court case in
1994, Justice Barron found char the ballot for strike acrion was fraudulent and did nor
constitute a valid crade dispute because the dispute was really an actempt by the union
to gain recognition and this did not constitute a trade dispute. Given these findings,
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Justice Barron concluded that the immunicdies were not available to either SIPTU or
union members. The union was ordered to pay damages of £600,000 and costs. Wirh
accusations of judicial bias being made at union conferences, the Nolan Transport
judgment drew parallels with Taff Vale. A survey found that 73 per cent of union officials
thoughe char ‘the 1990 Act was a mistake which should not have been accepred in ies
current form’ (Wallace and Delany 1997: 114).

The High Court decision was appealed to the Supreme Courr, and chis ied to che
judgment being overrurned in 1998, The Supreme Court found char the employees ‘at
the very least, had good grounds for thinking themselves dismissed’ and thar, as a resule,
a trade dispute did exist. In addition, the Supreme Court determined thar a recognition
dispure did qualify as a trade dispute and thar union liabiliy in rorr did not follow
from an improperly conducred ballot. The prescribed penalty was the loss of a union’s
pegotiating licence bur this applied only if there was persistent disregard of the balloting
pravisions.

Not surprisingly, the outcome of the Supreme Court appeal was greeted wich a sigh
of relief from trade unions (O’Keeffe 1998), While the decision has seen coniroversy
over the Act largely disappear, this does not mean that the Act is without potential
difficulties for trade unions. Despite the restrictions in Secrion 19, injunctions that
impede induserial action continue to be granted. Kerr (2010) notes three leading cases
that were successful at full erial bur where the industrial action had been injuncred. There
are also a considerable number of issues chat still await clarification some twenty years
afrer the Acr was introduced, e.g. whether or not secret ballots comply with Section 14
of the Ace (Kerr 2010). Given their importance, the balloting requirements in Secrion
14 are reproduced in Table 2.2, Even observing the requirements in Table 2.2 is not
sufficient to ensure compliance. The key issue is not whether a secrer ballor has been
held or not, bur whether or noc a union can prove this to be the case. However, Kerr
(2010) notes chac issues arising under case law indicate that the standard of proof thar is
o be applied is unclear and chat this leaves unions somewhar in limbo.

Tue ConstrruTioN AND INDUSTRIAL RELATIONS

As noted earlier, nineteenth-century liberal ideas supported the right of individuals to
combine to promore their own interests. Such a right is known as a ‘righr of association’
and is incorporated in the 1937 Irish Constitution in the following Articles:

»  Article 40.6.1 (iii) guarantees ‘the right of citizens to form associations and unions,
Laws, however, may be enacted for the regulation and control in the public interest
of the foregoing right’.

*  Article 40.6.2 specifies that the laws regulating this righe ‘shall contain no polirical,
religious or class discrimination’.

Parc 11 of the Trade Union Act 1941 provided for che establishment of a tribunal that
could grant *a determinarion thar a specified unien (or unions) alone should have the
sole right to organise workers of a parcicular class’. In effect, this was an exclusive righe
to organise, which encouraged ‘sole negotiating rights’” (Forde 1991: 29). Tt was aimed
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Table 2.2
Balloting Requzwmenrs /ij;/)ng to Any fndwn mt' Acmm

1. thc union s 1aEI ncn: org'uuse, paruclpale m, sanctlon or mpport a S{I‘ll\ﬁ or ocher tnduscrl'ﬂ
. actien without a secret ballot, entltlemem 10 vote on which shall be accorded equalfy 1o all
*members whom it is reasonablc m hn:heve w111 be calied upon 10 engage m the smlm or othcr
'.i_lndusmal 1cr10n, N : ERRROY. Sl L : o

&5

. the union shall ta]ce reqsoﬂablc steps m EI‘JSUIE thar chry member entlrled 10 vote in’ the
. ballot yotes w;thout mterfereuce from, or constraint. unposed by, the union or any of its

members, officials or cm ployces and, 50 far as is rcasonably possﬂ:le, thar such mt.mbers siml]
_ '-be gwen a fair Upportunicy ufvormg, FRE Rt i : SN ' '

3, the comm;ttce or mdnagnment or other comrollmg authoru:y DF a tradL umon s]mil have
full dlscretiou in rehnon to organising, participaring in, SdnCEIUHng or suppartlng a sml\e
‘or othcr mdusma] acrion notmthsmndmg thar tlae majority of those vormg in the baliol:,
_mciuc[lng zm aggregdte ba]iot, Favour such stnke or mdustrml acucm, e

4. the committee or management or other controlhng authomy of a trade union shali h&ve
- full discrétion in rclanon 10 OrgHHISIHE, participating in, sanctioning or supportmg a strike
“or other mdustml action against the wishes of 2 majority of those voting in a sectet ballor,
excepe. wherc, in the case of ballots by more than one trade union, an aggrcg‘ue majorlty’ of
all vores cast favours sud} smi\e or other mdustrlal dCthI‘l,

5. _wilere the outceme. of a secret ballot conducred by a rrade union wluch is afﬁllated w© ) the
Trish Congresa ofTrade Unions o, in the case of ballots by more rhan one such trade union,
an aggregate majority of all the votes cast isin favour of supporting a ‘;trske mgmlsr_d by
another trade union, a decision to take siich sup]mrtlve action shall not be 1mpiemen{ed
' unless the actlon has been smcuoned by the lrlsh CmngrLss of Trade Umons, and '

6. as soon as pmcmmbie aﬁer the conduct of a secret ballot the trade union sh,s.ll rake reasonable
'steps 1 malke known to its mc:mbf:rs entltled 1o 'vote in the E)allot (1) the number of ballot
“papers issued, (ii) the number of votes cast, (iii) the number of votes in favour of the proposal

{iv) {he numbcr uf votes cast :nguust the proposa] and (v) r_hc: number of spm[t vores. -

Sourée: Ad1ptr.d from Tnduser l'il Relasions Act 1990

at curbing the operation of British-based unions in Ireland, since they could nor be
granted the sole right o organise (O'Hara 1981). Part 11T was highly controversial and
within a short time the provision was tested as a resule of an inter-union dispute. In
1945 the ITTGWU applied to the cribunal for the sole right to organise workers in
the road passenger service of Céras lompair Eireann (CIE). A British-based union,
the National Union of Railwaymen (NUR), and a number of its members initiated a
constiturional challenge againse Sullivan {(the chairman of the tibunal). Regarding it as
merely a regulation of the right to form a union, the High Court found the provision to
be consticutional, This judgment was overturned in the Supreme Court, which found
‘the denial of a person’s choice of which union he can join is not a control of the exercise
of the right of freedom of association but a denial of it alcogecher’ (Forde 1991: 18).
The right to join unions does not automatically create a right to be accepted inro
membership by a trade union, as indicared in the case of Tierirey v. Amalgamated Society
of Woodworkers (ASW) (1995). In this case Tierney had sought to join the ASW in
pursuit of a right to work. His application was refused because he had nort served an
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apprenticeship and the union did not accept he was a genuine carpeneer. Tierney failed
in both ¢he High Courr and the Supreme Courr on a number of grounds, including chat
the Constitution provided no support for the case as the union had acted fairly within
their rules (Ferde 1991).

The most significant incerpreration of the right of associarion in the 1937 Constitution
is thar it has been found to imply an equal and opposite righr of disassociation. The
Educational Company of Ireland v. Fitzparrick (1961) case involved chirty-six Irish
Unien of Distributive Workers and Clerlss (TUDWC) warkers who went on strike and
pickered in pursuit of enforcing a closed shop. A closed shop involves a situation in
which all employees in a pardcular class of employee are required 1o be union members.
In this case an injunction was granted against the picker but nor against the scrike. It
was suggested thar there was a pre-existing higher-order right to serike thar was not
contradicred by anything in the Consticution. This claimed ‘higher-order” right to serike
has not subsequently been developed or legislated for. The picketing was found nat ro
be protected by the immunisies in the 1906 Acrt as these were subordinate to the right
of disassociation of the non-union members. Of course, the serike collapsed withourt the
protection for picketing being available.

The existence of a right of disassociation was confirmed in the case of Meskell v. CIE
(1973). John Meslell, a bus conductor with 15 years’ service, was dismissed for failure
to give an undertaking to ‘at all times’ remain a member of one of four named unions.
He lost his appeal against dismissal in the High Court but was successful in the Supreme
Court. The company argued that it was entitled in common law to dismiss. However,
the entitlement to dismiss in common law was found to provide no justification for
the dismissal because of the superior position of the employee’s constitutional righe of
disassociation as established in the Eduwcarional Company case.

The above two cases de nor limir the right of employers to require workers to join
specified unions prior to them commencing employment {Kerr and Whyte 1985), Thus,
while the post-entry closed shop is unconstitutional, the pre-entry (prior to employment)
closed shop may well be constitutional. This is because, while it guarancees the right
to work, the Constitution does not guarantee a right to employmenc and generally
employers can employ whomever they wish — see Becton Dickinson v. Lee (1973).

‘The right of association has been found not to place any requirement on an employer
0 recognise or negotiate with any particular trade union. The leading case in this
regard is that of Abbort and Whelan v. the Southeri Health Board and ITGWU (1982),
About half of a particular category of workers in the Southern Health Board (SHB)
left che FTGWU and joined the Amalgamared Transport and General Workers” Union
(ATGWU). The SHB retused ro recognise their new union and concinued to negotiate
with the ITGWU. Two employees, Abbotr and Whelan, initiated a High Courr case
requiring the SHB o recognise and negotiate with the ATGWU and to prevent che
ITGWU from purporting ro negodare with the SHB on their behalf. They lost on
both grounds. The High Court found chac as the SHB was nor required ro recognise
any union, the SHB did not have to recognise the ATGWU. Neither was there any
constitutional right to have negotiations conducted by a union of one’s choice. The
SHB could not be prevented from negoriating with the ITGWU, The Abbort and
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Whelan case only concerned an application for an injunction, but this interpreration
was afhirmed in the case of the Association of General Practitioners v. Minister for Health
(1995), which wenr to full trial. Justice O’Hanlon’s judgmenc in that case clearly laid out
the current law on union recognition and negotacion rights in Ireland:

I do not consider thar there is any obligation imposed by erdinary law or by the
constitution on an employer to consule with or negoriate with any organisation
representing his employees or some of them, when the conditions of employment
are 1o be settled or reviewed. The employer is left with freedom of choice as to
whether he will negotiate with any organisation or consult with them on such
matters, and is also free o give a right of audience o one representarive body, and
refuse it to another if he chooses to do so. (Daly and Docherty 2011: 328)

These principles have been subsequently confirmed in the complex series of cases raken
by the Irish Locomotive Drivers' Association (Higgins 2000b). Taken rogecher, the
judgments make it clear that although the Constitution provides for a right to form
unions, this right does not have as a coreollary the rights to recognition, negotiation or
representation. In effect, under the 1937 Consticution these are voluntary options for
an employer.

The Constitution in Context

A number of the above decisions have given rise to controversy. On the one hand, the
NUR v. Sullivan decision has been criticised [or restricting government’s capacity to
regulate trade unions. It is, of course, an open question as to the extent to which such
government regulation is desirable in a free sociery. On the ocher hand, the decisions
establishing an implied right of disassociation have been criticised for converring a
collective right into an individual one. Kerr and Whyte (1985: 12) write that ‘the right
to form: unions is of its very nature a collective right, so it is difficult to see how irs
corollary can be a right not to join unions, which is an individual right’.

The controversy over the Educational Company case largely petered our in the
rwenty-five years following the decision. Although procedure agreements thar require
employees to be union members still exist, newer agreemenss tend to deal with the
issue of union recognition in a different fashion. These make it a marcer for the union
involved to recruit employees if the employees wish to join and they require the union o
take into membership all such eligible employees. The growth in union density ro over
60 per cent by the early 1980s demonstrated the capacity of trade unions to grow their
membership irrespective of the Supreme Court’s individualist interpretacion of the right
of association. This demonstrates that the restrictive constitutional interpretations had
litsle practical effect on the fortunes of unions. Tt also hints that favourable constitusional
provisions may only have a limited impace if other factors work against unionisation.
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THE INDUSTRIAL RELATIONS AcTs 2001-2004

With the reversal of the historical growth in union density in the 1990s, recognition and
negotiation rights appeared back on the union movements’ agenda. For unions, there
was a manifest contradiction berween their involvement in social partnership at national
level and the growing inability to gain recognition from employers at company level.
However, trade unions had some reservations about reversing the voluntary approach
and lobbying for a legal right to union recognition, as occurred in the UK in 1999. There
was a fear that a law prescribing union recognition could lead to union derecognition,
as the right of association had led to a right of disassociation. A high-level group set up
under Partnership 2000 considered the issue and this led to the Industrial Relations
(Amendment) Act 2001.

The 2001 Act represented an attempt by government to resolve trade union complaints
abour anti-union employers without interfering in the principle of voluntary union
recognition. The Act allowed unions to refer cases to the Labour Court over disputes
where an employer did not engage in negotiations with groups of employees or unions
and dispute resolution procedures had failed to resolve the dispute. While unions would
not be entitled to mandatory recognition or negotiation rights, the Act had potentially
significant consequences for employers, since the Labour Court had the power to set
legally binding wages and conditions of employment in an organisation. The Industrial
Relations (Miscellaneous Provisions) Act 2004 introduced time limits for Labour Court
determinations as well as anti-victimisation provisions. The legislation was initially very
attractive for unions but many of the cases they took were largely used in small to
medium enterprises.

However, in 2004 IMPACT (and its branch, the Airline Pilots Association (IALPA))
requested a Labour Court investigation under the Acts on behalf of a number of pilots
in Ryanair, which did not negotiate with unions. The union sought an investigation
about a number of issues relating to the conditions attached to an offer by Ryanair to
retrain pilots on a new aircraft. One particular issue was that the pilots would have to
repay training costs if the company was forced to recognise the union (O’Sullivan and
Gunnigle 2009). The Labour Court first had to consider whether it could investigate
these issues because Ryanair argued that the conditions required for hearing a case under
the Acts were not met. The conditions were that there had to be trade dispute, that the
company did not engage in collective bargaining and that dispute resolution procedures
had failed to resolve the issues. Ryanair argued that the Labour Court could not hear
the case, one of the reasons being thar collective bargaining did take place through the
company’s Employee Representative Committees (ERCs). The Labour Court found that
the conditions had been met. Ryanair challenged the Labour Court’s decision in the
High Court and it subsequently upheld the Labour Court’s decision. However, Ryanair
appealed this in the Supreme Court and it overturned the High Court’s decision in
2007. It found that the Labour Court erred in:

* finding that a trade dispute within the terms of the 2001 Act existed; and
* dismissing Ryanair’s claim that collective bargaining existed without hearing direct
oral evidence from at least one of Ryanair’s pilots.
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The Supreme Court also found that internal machinery of ERCs, which could have
conducted collective bargaining, had not been exhausted. The Court concluded that
these were excepted bodies within the meaning of the Trade Union Act 1941 and these
could have conducted collective bargaining, but the Labour Court had not investigated
properly whether this was the case or not. Notably, the Court said that ‘Ryanair is
perfectly entitled not to deal with trade unions nor can a law be passed compelling it
to do so’. While it is accepted that employers have never been compelled to recognise
unions, there is debate as to whether or not a statutory union recognition law could
be introduced. D’Art and Turner expressed astonishment at what they term the pre-
emptive assertion by the Supreme Court that a law could not be passed to compel
union recognition. They note this would place Ireland in ‘a relatively unique position
among the western democracies’, as laws providing for union recognition are found in
a range of countries, including the UK, Scandinavia, Canada and the US (D’Art and
Turner 2007a: 21). The outcome of the case was that it undermined the usefulness of
the 2001-2004 Acts from a trade union’s perspective and it has led to significant debate
over the meaning of collective bargaining.

CONTEMPORARY INTERNATIONAL LEGAL DEVELOPMENTS
The ILO Dimension

Ireland has international obligations under a number of international treaties and
conventions. These can come in the form of soft law, such as obligations arising from
our membership of the United Nations International Labour Organisation (ILO), the
EU and the Council of Europe. In recent years our membership of all three bodies has
come to have potential implications for Irish collective industrial relations law.

Shortly after the Supreme Court judgment in the Ryanair case, D’Art and Turner
(2007a: 19) claimed that an ‘unintended consequence’ of the Ryanair decision ‘is to leave
the Irish state in breach of ILO Convention 98’. This convention prohibits ‘company’
or ‘house” unions that are not independent of the employer. D’Art and Turner argued
that the ERCs in Ryanair are such bodies. They also took issue with the Court’s use of
a dictionary definition of collective bargaining and its failure to refer to the relevant
definition in ILO Recommendation 91. D’Art and Turner noted that it was open to the
unions to iniriate a complaint against Ireland to the ILO and this was done by ICTU in
2010. In its response, the state relied strongly on arguments based on voluntarism and
noted that Articles 1-4 of ILO Convention 98 ‘do not require the imposition of any
obligation on employers to recognise trade unions or to negotiate with trade unions’
(ILO 2012: 213). The state went on to claim that ICTU was seeking ‘compulsory
collective bargaining’ and that this was contrary to ILO provisions (ILO 2012: 230).
It was also pointed out that IMPACT had failed to prove the three conditions required
under the 2001 Act actually existed in Ryanair and that this could not form a basis for
a complaint against the state for breach of Convention 98.

The ILO reported on the complaint in 2012. It reaffirmed the voluntary nature of
the ILO provisions on union recognition and noted the state’s argument thart it was
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the failure of IMPACT to prove the issues in dispute that led ro the case being losr,
not any defect in Irish faw. However, the TLO was highly critical of the possibilicy that
inducements might have been offered to Ryanair pilots not o unionise. It considesed:

that the alleged offer of conditional benefies by the company provided thac it would
not be required to enter into a collective bargaining reladionship with the union,
it true, would be rantamount to employer interference in the right of workers o
form and join the organisation of their own choosing. (ILO 2012: 228)

The repore also drew actention to the fact that ILO Recommendation 91 provides
thar representatives of unorganised workers are only to be granted 2 ‘role in collective
bargaining solely when no workers' organisation exists, i.e. in the absence of a trade
union {{LO 2012: 230}, In conclusion, the report requested the lrish government to
carry our an independent inquiry into the alleged acts of employer interference in
Ryanair. It also asked that a review of the existing framework and consideration of
appropriate measures (including legislative ones) be conducted ‘to ensure respect for the
freedom of association and collective bargaining principles’ (ILO 2012: 231).

International Developments

A number of recent cases have dealt with industrial action and che regularion of
employment in organisations operating on a mansnational basis wichin the EU. The
first was futernational Transport Workers' Federation v. Viking Line ABP (2008). "This case
concerned a Finnish shipping company that was reflagged ro Estonia and employed
Estonians at lower wages. The Finnish Seamen’s Union (FSU) threatened industrial
action and sought the Tnternational Transport Workers' Federation (ITF) supporc by
requiring affiliate unions not to negoriate with Viking. The case was referred to the
Court of Justice of the European Union (CJEU), which recognised thae the right 1o
strike was a fundamental right but considered it was to be strictly circumscribed. The
Court identified the following four conditions that strike action would have to meer. It
IMuAT

» be justified and have a legitimarte aim;

be for overriding reasons of public interest;

e Dbe suitable for securing the attainment of the objective pursued; and
* not go bevond whart is necessary in order to attain it.

In effecs, the decision of the Courrt established a strong proportionality tese that any
strike involving the provision of cross-national services would have ro meet. The Court
determined thar these conditions had not been met by the union in chis case.
Judgment in a second important case was issued a week afrer che Viking case: Laval
U Partneri Lid v, Svenska Byggiadsarbetareforbunder. This case involved ‘posted worlers’
{worlkers sent to another country) sent from Latvia to Sweden. The Swedish unions
sought to conclude a collective agreement on wages and working conditions covering
them. To avoid this, Laval signed a collecrive agreement in Latvia for lower wages and
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conditions. In return, Swedish electrical unions blockaded the work site and engaged
in ‘solidarity or secondary action’, which is legal in Sweden. The CJEU found thar the
strike, although legal under Swedish law, was illegal under EU law and was secondary to
the right of businesses to supply cross-border services.

Hug and Tudor (2012: 16} claim that the CJEU ‘idensified the right to strike as a
fundamental right’ and chen ‘appeared to strangle that right ac birth’. Responding ro these
judgments, Barnard (2012: 264) poinred out that the CJEU adopted an asymmetrical
approach in which once it considered that an ‘economic right has been infringed by the
exercise of the social right ... the onus is on the trade union to justify this breach and
show that it is proportionate’. She argued that this ‘asymmetrical approach’ meant that
‘economic rights were likely to prevail’ and warned of the dangers this has for a social
Europe (Barnard 2012: 124). Finally, she notes chat the proportionality test creates
many practical difficulties for trade unions that place their funds ac risk in the event of
strike action, since they cannot know whether they have met a proportionaliry test in
advance of a court case.

In contrast to the Viking and Laval cases, two leading cases under the European
Convention on Human Rights (ECHR) have suggested that priority must be given
to the right to bargain and to engage in strike action. Like the Trish Constitution, the
ECHR incorporates a right to freedom of association. This is conrained in Article 11,
which stares that ‘everyone has the right to freedom of peaceful assembly and association,
including the right to form and join trade unions for the protection of his interests’.
Because the member states have an obligation to accede to the ECHR as a result of the
Lisbon Treaty, its provisions are especially important for all member states, including
Ireland.

Article 11 had long been interprered as not implying a right to union recognition
or negotation rights ~ seill less a right ro strike (Bwing 2012). Only a very limired
individual right to representation had been recognised in the National Belgian Police
Union v. Belginm (1975). 'The unanimous reversal of this approach by the seventcen-
member European Court of Human Righes (ECtHR) in the case of Demir and Baykara
v. Tirkey (2008) was a major surprise. In thar case, the Court found that Arcicle 11 of
the ECHR had to be seen as involving a right to bargain collectively. It considered thar
restrictions on this right could only apply in so far as they mer the requirements of IL.O
conventions. In effect, soft law was influencing hard law. In 2009, this decision was
further expanded in Enerji Yapi-Yol Sear v. Turkey, in which it was found thar a righe to
scrike was required as part of a trade union’s right to defend their members’ incerests.

Commentary on Recent Developments

The significance of the European cases and the 1LO report on Ryanair has yer o be
worked out. At a practical level, the Ryanair decision means that the 2001-2004 Acts
have lost much of their force. Unions are generally not prepared to expose their members
to giving direct legal evidence against their employers. However, union recognition and
negoriation rights and protection for strike action continue to be live issues because
of the ILO dimension. Minister for Enterprise, Jobs and Innovartion, Richard Braron
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TD, has said that there will not be an independent inquiry into Ryanair, since the case
had already been through the courts. Minister Bruton also argued thar the government
could not conduct an inquiry under industrial relations legislation because a trade
dispute would have to exist and the Supreme Court had decided thac it had not been
established that it was a trade dispure in Ryanair (Sheehan 2012¢}. Minister Bruton
said the government will acr on the other ILO recommendations and will reform the
[ndustrial Relations {Amendment) Act 2001 bue this will not mean the introducrion
of compulsory union recognition (Sheehan 2012¢). The exacr narure of chis reform is
uncertain but it seems to be in the direction of restoring, at least in part, the original
intention of the 20012004 Aces (Sheehan 2012a).

Because the Viking and Laval cases relate only to the provision of transnational
services, they have had limited impact on domestic strike laws to date. Irish employers
and crade unions have been divided along predictable lines on the cases. The Director
of Industrial Relations for IBEC, Brendan MeGinty, has favoured the EU developments
and even (surprisingly) suggested thar a positive right to strike with restrictions would
be preferable to the immunirties approach in the 1990 Act (McGinty 2010). On the
ather hand, both the European Trade Union Confederation (ETUC) and ICTU have
(unsurprisingly) cafled for EU law to be brought into line with the requirements of the
ECHR.

Ewing (2012) considers thar the ECtHR decisions will provide a basis for rolling
back the restrictive interpretacions of the rights to strike under EU and UK law. Others
are sceptical of human rights legislation when applied to the induserial relations arena.
For example, Hepple has ‘doubrs abour the willingness of courts in the common law
countrries to embrace [LO jurisprudence’. He also argues thae judicial involvement in
deciding on abstract principles ‘hardly seems a suitable way ro settle labour disputes in
the modern globalised economy’ (Hepple 2010: 15). Recens EU proposals to deal with
the decisions of the CJEU and the ECtHR do not give primacy to either economic
freedoms or fundamental social rights. Ewing is highly critical of this approach, claiming
it to be ‘either naive or disingenuous’. He poincs our thar it is fundamental in ‘disputes
becween economic freedoms and social rights that both cannot prevail simultaneously’
(Ewing 2012: 14).

In an Irish context, given the significance of direct foreign investment and the
influence of bodies such as the American Chamber of Commerce, there musc be some
scepticism abour any major changes over and above those originally intended in the
20012004 Acts. In this regard, Sheehan (2012¢: 5) suggests that the [LO report may
provide a way for the government ‘to steer a diplomartic course berween seemingly
polarised positions, and perhaps lead ro a final resolution of whar has, for decades,
been something of a conundrum for industrial relations watchers and employment law
experss’. This echoes an earlier suggestion by Docherty (2009 401) char Leish legislation
‘pre its emasculacion in the Ryanair case’ might be worthy of exploration as an alternacive
madel’ to resolve the restrictions on collective bargaining placed by the CJEU decisions.
This would involve reinstating the ILO definition of collective bargaining and would
have the benefit of allowing for unions to rake cases to prorect wage norms and not just
minimum rates. However, he sees little joy for the unions in terms of union growth
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because taking cases is time consuming and costly, and even pre-Ryanair the legislation
did not lead to any significant growth in union recognition. This in and of itself is not
likely ro make legislation based on the 20012004 Aces atrractive ro EU couneries wich
strong union traditions, such as those in Scandinavia.

Concruping COMMENTS

Over 200 years after the Combination Acts, tensions continue to characrerise the roie
of the law in industrial relations. Irish law is based on a system of immunities chat
has been in existence for over 145 years in the criminal area and over 100 years in the
civil area. While the revisions in the 1990 Act have clarified some areas of law, others
are still unclear. The experience with the 20012004 Acts has raised questions over
Ireland’s compliance with ILO requirements. There is also a conflict between the recent
decisions of the EU and the requirements of the ECHR that remains to be resolved.
These ineernational developments demonstrate that tensions over the role of the law in
industriaf relations are not confined to common law systems and are not just of hiscorical
interest, but are evidence of continuing underlying problems thar apply to legal systems
and industrial relations, whether these be characterised by systems of immunities or

rights.



CHAPTER 3

Trade Unions

INTRODUCTION

The study of work, management, law, politics and econemics is not complete without
an examination of trade unions, which are the most common form of employee
representation across the wotld. In much the same way that scudents” unions were created
by students for students, rrade unions were created by employees o give a collective voice
to employee needs. Employees believed that they would have more bargaining power
to improve their conditions by acting together than by acting individually. When trade
unions emerged they were strongly resisted by employers but, particularly after World
War 11, employers grew to accept and negotiate with them and union membership grew
strangly, Some employers viewed negotiating with a rrade union as more advanrageous
than negotiating with employees individually and, particularly in western European
countries, trade unions were seen as a legitimate and essential part of a democratic
society.

Trade unions have had importanc effects on individuals and societies. Research
shows chat unions can increase the life satisfaction of citizens and stimulate people’s
participation in politics and elections (D'Art and Turner 2007b; Flavin er 4/, 2010).
However, since the 1980s, trade unions across the world have been finding it more
difficult to retain members. [t could be argued that employees do not want trade unions
in a modern economy. Yer surveys across Europe indicate that the vast majoricy of
peaple, including employers and managers, consider that workers need erade unions
in order o protect cheir pay and working condirions. In this chapter, we examine the
factors that influence union joining and these help to explain why the percentage of
employees who join unions is dropping. We examine how uniens are responding ra
this challenge and we consider whether other organisations can be viable alcernatives to
unions. First, we will explain what trade unions do, examine how and why they emerged
and discuss trade union organisation in Ireland.

Waar Are Trape Unions?

Trade unions have rradirionally been seen as the most effective means of countering
employer power and achieving satisfactory pay and working condidons for employees.
The basic strengeh of a union lies in irs ability ro organise and unite employees. Sidney
and Beartrice Webb (1920: 1) wrote the firse comprehensive history of trade unions
and defined them as ‘a continuous association of wage earners with the objecrive of
improving or maintaining conditions of employmenc’. Unions generally try to achieve
this objective through collective bargaining, i.e. negotiation with a single or multiple
employers on the pay and condidions to apply to a group of employees. While the Webbs'
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definition aptly describes the workplace collective bargaining role of trade unions, it fails
to explicitly address the broader societal role of trade unions in advancing employee
interests in the political arena. In essence, trade unions are organisations thar aim o
unite workers with common interests while secking ro define those interests, express
them, safeguard and advance them through their interactions (particularly collective
bargaining) with individual employers, employer associations, government, government
agencies and other parties.
In the worlkplace, unions engage in a range of activities. They:

= give information and advice to employees on working rights and employment law;

> represent employees when they have grievances ac work, e.g. pay, working hours,
worlk duties, bullying, ete;

» sanction industrial action by employees in a dispute with their employer;

o represent employees when management initate disciplinary procedures/actions
against them;

» represent employees in cases/disputes in state dispute resolution body hearings, e.g.
the Labour Courg;

o contribute o the development of management policies and procedures, e.g. on
equaliry;

» challenge management decisions that they believe are nor in employee interests;

* engage in collective bargaining by negotiating with employers on employees’ pay,
conditions, the introduction of change in the workplace, redundancies, etc;

» offer services.to members, e.g. discounted travel and car insurance;

« offer education and training to members on issues such as employmenc law and the
representation of members; and

° organise campaigns to recruit new members into the union.

At a nacional level, unions:

» lobby and make submissions to the governmenr and its agencies on a range of issues,
e.g. the incroduction of employment law, the government’s budger, the economy and
social welfare;

»  present trade union views in the media; and

e engage in collective bargaining with multiple employers and governments in order
to set pay and conditions for employees across an industry or nationally (the extent
to which this happens varies across countries).

THE OriGins AND GrROWTH OF TRADE UNIONS up TO THE 19705

The carly ‘combinations’ of workers were almost exclusively composed of skilled
craftsmen or ‘journeymen’, as they were known. They were purely local bodies and their
existence was often tenuous. The historical development of trade unions is inextricably
linked to the development of industrial relations. The current nature of the trade union
movement in Ireland has ies origins in the dramaric changes brought about by the
Industrial Revolution, beginning in Britain in the eighteenth century and later spreading
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Table 3.1
Case Study
What Unions Do — the Studear Nurses’ Dispute

In December 2010, the Pepartment of Health announced plans w phase our payments o
student nurses on roscered clinical placements. Fourth year student nurses, during the thirry-
six-week period when they are rostered for full duties, received a payment of 80 per cent of the
minimum of the staff nurse scale. Under the proposed changes, this would be reduced wo 76 per
cent of the minimum point on the new lower scale in 2011, In 2012 the rate would be reduced
o GO per ceng; in 2013 to 50 per cent; in 2014 o 40 per cenr; and the payment would be
abaolished in 2015. According to the Department, the plans would result in anticipared savings
of €32.5 million.

The Irish Nurses and Midwives Organisation (INMO) general secretary Liam Doran said che
cuts were ‘cruel and unnecessary’ and called it che intreduction of ‘slave labour’ in the health
service. Nursing unions — INMO, supported by SIPTU, and the Psychiatric Nurses Association
(PNA} ~ launched a campaign with a lunclidime protest on 9 February 2011 involving about
6,000 nurses and midwives. A protest march and rally was held in Dublin on 16 February, The
nursing unions also planned a ballot for industrial action for existing fourth year students who
were on placement, up to and including strike action. In addition, the INMO took a case to the
Labour Court, claiming that the Department of Health/HSE breached their obligations under
the EU Information and Consultation Directive in the manner in which they introduced the
pay reduction for student nurses,

In October 2011, the Minister for Health announced thar the pay rates for student nurses and
midwives would be reduced in stages over the coming years, bur thar the cuts would not be as
deep as those ser out by the former minister. Pay rates for student nurses in their fourch year on
placement would be set at 76 per cent of the staff nurse salary in 2011, In 2012, the pay rate
was set at 00 per cent and from 2013 onwards the pay rate is reduced again to 50 per cent of
the first point of the retevant stafl nurse/midwite salary scale, The original proposal ro eliminare
from 2015 the payment for student nurses for cheir work placement periad has been dropped,
The INMO said that in view of the ministers decision, a planned national protest againse
the cues {which was scheduted for 9 November 2011} would be postponed. It said thar this
would allow time for nationwide consuleation and balloting on the revised arrangements. The
INMO ballared its student nurse members on the issue and they vored to accept the amended
governmens proposals.

Discussion Points

Why do you think the unions engaged in a protest and rally first, rather than go on strike?
Would you consider the unions’ campaign to be a successful one or not?

L g —

If you were one of the students involved, how would you have vored in the balloe?

Soaerce: Farrelly (207 Ta); Wall (20110)

to Europe and North America. There was a gradual change from a largely peasant society
based on agriculture and craft production to an industry-based society with new social
divisions where greater numbers of people worked in the ‘factory system” and relied on
wages for their existence. In this new order, people now worked together in much larger
numbers and on much more rtightly defined tasks. This scenario led to the emergence
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of modern managemenr as a resuit of the need o plan, control, direct and organise the
use of equipment, capiral, materials and people in the factory system. By and large, early
factory owners adopted anchoritarian approaches to workers. Working conditions were
poor, working hours were long and ‘sweated labour’ was common. Workers chemselves
could de little abour this sicuation, since they had lictle or no economic or political
power. [t was only the skilled workers who were successful in establishing any significane
permanent unionisacion in Ireland up ro the carly twentieth century. Until 1850 even
the trade unions of skilled workers were modest and local in terms of their organisation.
A new type of trade union was prompted by the foundation of the Amalgamated Society
of Engineers (ASE) in the UK in the period 1850 to 1851.

In Ireland in the early 19005 the growth in influence and power of the ‘new unionisny’,
which primarily sought to organise unskitled workers, was most obviously manifested
in the leadership skills of Jim Larkin who founded che Irish Transport and General
Workers' Union (ITGWU) in 1909. Many employers refused to engage with this trade
union, and since the workers were unskilled, they had litcle power as individuals and
they could easily be replaced. Theretare, unions such as the ITGWU frequently engaged
in industrial action in che form of strikes in order to force employers to recognise and
negotiate with cthem and to improve the pay and conditdions of members. The festering
conflict between employer and worker interests came to a head in the Dublin Lockout
of 1913 (Yeates 2000). The fallout from this bitter dispute initially dealt a severe blow
to the [TGWU: their membership declined from 45,000 in 1913 (prior to the lockour)
ro 5,000 afterwards. However, by 1919 membership had recovered to 100,000 (Boyd
1972; McNamarz er a/. 1988). An important effece of this rurbulenr period was thar it
served 1o accelerare the organisation of employees into trade unions and employers into
employer associations, thus placing an ever-increasing emphasis on industrial relations.
After the difficulties and confroneation of 1913, labour relarions slowly moved towards a
more construcrive approach based on negotiations and bargained agreement. The union
movement had arrived and employers had to take steps to accommodare ir. This was
done through multi-employer bargaining via employer associations and through the
employment of fabour relations officers to deal with personnel and indussrial relations
marters ar organisation level. The period 1914 ro 1920 has been described as the ‘firse
phase of rapid mass union membership growth in Ireland’, when union membership
rose from 110,000 in 1914 to 250,000 in 1920 (Roche 1997 54; Roche and Larragy
1986},

The decade of the 1920s saw a reversal in unions’ fortunes. Membership fell in che
face of economic recession and external competition, as the governmenr pursued an
open economy policy. However, union membership rose steadily from the early 1930s.
Berween 1930 and 1940, trade union membership increased from 99,500 to 151,600;
the percentage of employees who were union members rose from 20 to 26 per cent
{Roche 1997). This rend reflecred the acceleration in the level of indusrrialisarion and
economic activity. This was aided by the closed economy policy and promorion of infant
industries, pursued by the Fianna Fdil government from 1932 onwards.

The rate of growth in union membership slowed during World War 11, a
development thar Roche (1997) auributes to a cyclical downturn in economic activity
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Table 3.2° .
Dublin Lockoeut 1913

Jim Larkin moved to Belfast as'a union organiser in 1907. He subsequently extended his
organising activities to Dublin and other Irish cidies and he established the ITGWU in 1909.
James Connolly subsequently became active in the fabour movement and joined the [ITGWU,
becoming an organiser in Belfast. In August 1913, Larkin’s union organised to have 200 union
members in the Dublin Tramway Company abandon their tramways on O'Connell Streee
after the chairman, William Marrin Murphy, refused to zllow workers to join the unions.
(Murphy also had business interests in Clerys Deparemenc Store and the Irish Independent
and Evening Herald newspapers.) However, Murphy had replacement workers operating the
tramways within one houe. Murphy then persuaded other employers to lock most of Dublin’s
unionised workers out of their jobs uncil they signed a document renouncing the ITGWU.
The lockour listed six mionths and saw violent riots, thousands of people evicted from their
homes, an unknown number killed, thousands living in poverty and severe increases in infant
mortality. By December 1913 and January 1914, workers eventually succumbcd renounced

the iTGWU and returned to work.

.Srmme Duerty .md O R.lurd.m \Lntm ("{)05}.

(and employment) as a result of the war, combined with the effects of wage tribunals
that controlled the level of wage rises and thus restricred union influence on wage
movements over the period. The period of fastest growth in union membership was
during the immediate post-war years from 1945 until the early 1950s. Aggregate union
membership increased from 172,000 in 1945 to 306,000 in 1955, representing a
growth in membership of 80 per cent and an increase in employment density of 64 per
cent (from 28 per cent in 1945 to 46 per cent in 1955). One reason for this growth
was the greater cohesion of the union movement in negoriating increases in pay and
improvements in employment conditions through che ‘wage round’ system {see Chaprer
13). The establishment of the Labour Courr in 1946 symbolised the advent of a more
colerant or supportive approach to trade unions on the pare of che Irish state. A similar
change in stace strategy was responsible for the granting of recognition to public service
unions and the establishment of the civil service conciliation and arbitration schemes,
the first of which was introduced in 1953 (see Chapter 5).

Table 3.3~ L
ﬁ/fmnm’x af Umm: _A/Iymbcubzp Deumy

° Workforce densﬂ:y The pcrccutaue of the coal cmlmn workfbrce, ie. 1nclud1nrr those
employed and those seeking employment, whe are trade union members.

» Employment density: The percentage of civilian employees who are trade union members.

Far the remainder of this chapeer, ‘union density’ refers 1o employmence density.

"The 1950s witnessed a continued bur much less rapid increase in trade union density,
although the economic recession of the 1950s slowed union growth. The economic climare
of the 1960s was quire different and was marked by significant economic expansion and
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employment growth. The decade saw continued steady growth in union membership
and density, along with other developments including the growth in the number and
importance of shop stewards and the growth in whire-collar trade unionisation, The
early 1970s saw a slowing of the pace of unionisation, with only modest growth in levels
of union membership. Rache (1997) atributes this to a saturation effecr, where there
was almost full unionisacion in those sectors of the economy where unionisarion was
easiest to achieve (e.g. in manufacturing induscries, racher than in small firms). Afver
1976 there was a further increase in unionisation due to the expansion of the public
sector by the Fianna Fdil government elected in 1977. (Developments in unionisation
after 1980 are discussed lacer in the chaprer.)

How to EstasLisg A Trape UNION

Trade unions are defined under the 1941 Trade Union Act as bodies carrying on
negotiations for fixing wages or other conditions of employment. This legal definition
of trade unions is very broad and embraces employer organisations. Apart from cerrain
‘excepted bodies’ (e.g. the Irish Hospital Consultants Association and che Irish Dental
Associarion), only ‘authorised’ trade unions holding a negotiating licence are permitted
to engage in collective bargaining on pay and working conditions. Trade unions must
first register with che Registrar of Friendly Societies and then apply for a negociation
licence from the Deparement of Jobs, Enterprise and Innovation. To get a licence, a
union must meet criceria in three areas:

¢ Notification: Trade unions must notify the Minister for Jobs, Enterprise and
Innovarion and the Irish Congress of Trade Unions (ICTU} ar least eighreen months
before applying for a licence,

e Membership: Trade unions must have a minimum of 1,000 members in order to
gain a licence.

° Finance: Trade unions must have deposits ranging from €25,395 for up o 2,000
members to €55,869 for more than 20,000 members. They must also have €1,016
for each additional 1,000 members (or part of 1,000 members) in excess of 20,000
members to a maximum of €76,184.

Tyres or Trane Unions

Nor all employees have the same interests and it is for this reason thar multiple trade
unions have been established to cater for differing needs. For example, the union
representing nurses is likely to have different concerns from those of clerical staff or
doctors in a hospirtal. Trade unions in Treland have traditionally been grouped into three
broad categories: craft unions, general unions and white-collar unions. It should be
nored tha i is extremely difficulr to categorise unions as ‘pure’ craft, general or white
collar, so the cavegorisation should be interpreted as broadly indicative of union types.
Craft unions represent the first form of union organisation. They have their origins
in the early unions cthat emerged in Britain ac the scart of the nineteenth century. Craft
unions catered for workers who possessed a particular skill in a trade where entry was
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Table 3.4
Largest Trnde Unions in the Republic of Ireland, 2610
Trade Union Membership (% of ICTU
membership)
Craft
Technical, Electrical and Engineering Union (TEEU) 39,000 (6.7%)
Union of Construction and Allied Trades and Technicians (UCATT) 8,750 (1.5%)
Building and Allied Trades Unions (BATU) 4,000 (0.7%0)
General
Services, Industrial, Professional and Technical Union (SIPTU) 199,881 (34.4%)
Mandate {The Union of Retail, Bar and Adminiscrative Workers) 40,286 (6.9%)
Unite 31,5394 (5.4Y%)
White Collar :
Trish Municipal Public and Civil "Lmde Union (IMPACTY = - © 63,566 (10.9%)
Irish MNurses and Midwives Organisation (INMO) . ; ' 40,100 (6.9%)
Irish National Teachers’ Organisation (INTO} . . 31,363 (5.4%)
Communications Worlers' Union (CWU) o : . 19,350  (3.4%)
Association of Secondary Teachers Ireland (ASTD) - : Lo 18,025 (3.1%)
Irish Banlk Officials’ Association (IBOA) _ - o - 16,002 (2.8%)
Teachers’ Union of Ireland (TUT) : S 15,800  {2.7%)
Civil and Public Services Union (CPSU) o N 13,775 {2.4%)
Public Services Executive Union (PSELD : _' o 12,000 (2.1%)
Sparce: Data provided by ICTU

rescricted to workers who had complered a prescribed apprenticeship programme or
equivalent. Craft unions no longer control entry to the rrade and cheir relative influence
has decreased over rime in accordance with increased mechanisation and consequenr de-
skilling, However, craft unions remain an important part of [reland’s induserial relations
system (see Table 3.4).

General unions adoprt an open approach, taking into membership all categories of
workers regardless of skill or industry. The origins of general trade unions lie in the
organisarion of semi-skilled and unskilled workers employed in the large factories in
the late nineteenth and early nwentieth centuries in Britain and Ireland. They inidally
organised general labourers and docl-workers and were noted for both their aggressive
bargaining style in attempting to improve pay and working conditions of their members
and for their greater political consciousness in atempring to advance working-class
interests. Their development in Ireland is especially associared with the arrival of Jim
Larkin in 1907. He was gneral secretary of the ITGWU and later became general
secretary of the Workers' Union of Ireland, which was a breakaway union from the
ITGWU, formed in 1924, The largest union in the country is the Services, Industrial,
Professional and Technical Union (SIPTU), which was formed in 1990 lollowing the
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merger of the ITGWU and the Federated Workers' Union of Ireland (FWUT), The
FWUI was a descendent of the Workers’ Union of Ireland. SIPTU has many other
organisations athliated ro it or in receipt of support from it, e.g. the Professional
Footballers' Association of Ireland {PFAI) and the National Union of Journalists (INUJ).

White-collar unions normally cater for professional, supervisory, rechnical, clerical
and managerial grades. Such workers have long-established unions: the Irish Narional
Teachers” Union (INFQO) formed in 1868, the Teachers’ Union of Ireland (TUT) formed
in 1899 and the lrish Banks Officials’ Association (IBOA) formed in 1918 (Logan
1999). There was significant growth in white-collar union membership in the period
from the late 1960s until the early 1980s. The dramatic growth in the services secror,
pardicularly in the public sector, was a significant factor facilitating the growth of
whire-collar unionisation. While some white-collar workers were reluctant to join trade
unions, Kelly (1975) notes that poor job design and general quality of working life were
important factors encouraging white-collar unionisation. Another significant aspect in
white-collar unionisation was the large advances in pay and conditions secured by blue-
collar unions representing manufacturing and craft worlers, which encouraged hitherro
more conservarive white-collar workers to unionise. Today, most of the largest white-
collar unions are in the public sector.

How Trape Unions ARE GOVERNED

At workplace level, the shop steward or employee representarive is the key union
representative. Their role is to represent employee interests on workplace issues, laise
with union ofhcials and keep members #u frit with union affairs. In practice, shop
stewards may become involved in much workplace bargaining involving local grievances
or disputes. On more serious issues, their role is to suppore the trade union official and
give feedback to the membership. Shop stewards are elected or appointed by fellow
trade union members ar elections, which normally take place once a year. Shop stewards
are also employees of the organisation and, as such, must perform their normal job.
The Code of Practice on Duties and Responsibilities of Employee Representatives from
the Labour Relations Commission states that such representarives should be afforded
‘necessary’ time off to perform their representative duties and should nor be dismissed
because of their union activities. Equally, crade union representatives are charged with
representing their members in a fair and equitable manner and co-operacing with
managemenr in implementing agreements. A section committee is normally comprised
of an elected group of shop stewards. It allows stewards representing various sections/
groupings in the organisation to meer regularly in order to discuss common problems
and decide on policy.

Many unions have a branch system in which the branch acts as a channel of
communication; disseminates policy and instructions downward and the views of
the membership upward; manages the internal affairs of the union; and serives for
improvements of the terms and conditions of employment for members (McParclin 1997:
82). The branch comprises 2 group of trade union members, normally from different
organisations bur working in a particular geographical area, alchough the branch can
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sometimes be based in a single workplace. The branch decides policy ar ordinary general
ot gencral meerings and at the branch annual general meeting. The eleccion of union
officers takes place at the annual (ADC} or biannual delegate conference. The general
officers are usually full-time employees of che union and usually consist of a general
president, a general secretary, a general vice-presidenc and a general treasurer. Motions
cancerning the union and irs policies are also discussed and voted on. The ADC is
comprised of branch delegates, the union’s MNarional Executive Council (NEC) and the
union’s General Council. As well as forming resolutions, a second funcdon of the ADC
is to act as a controlling body to which the NEC and the general officers of the union are

Figure 3.1
Indicative Trade Union Structure
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accountable. In particular, it appoints a union’s full-time branch officials and appoints
staff employed by the union. Most of a union’s revenue comes from membership fees
and many employers facilitare unions by deducring fees from employees’ pay (‘deduction
at source’). Membership fees vary across unions. In the case of SIPTU, fees in 2012 were
on a progressive scale from €1 a week for someone earning €127 or less to €4.70 a week
for someone earning over €500. Unemployed members pay €0.30 a week (2012, www.
sipru.ie).

IrasH Concress OF TRADE UNIONS

The Irish Congress of Trade Unions (ICTU) is the central co-ordinating body for the
Irish trade union meovement (union confederation). Most wade unions are aflifiared
to ICTU and they retain a large degree of auronomy over their activities. Unlike the
unions affiliated to it, ICTU does not represent individual members or negoriate for
them in the workplace. Instead, its function is to voice the common interests of unions
to government, state bodies, employer organisations and the media. It also nominates
people to participate on various national instinucions or agencies (e.g. the Labour Court)
and it represents Irish unions internationally through membership of the European
Trade Union Confederation (ETUC). Another key function of ICTU between the years
1987 and 2009 was to represent member unions in the negotiation of national wage
agreements, along with the government, employer associations, farming and voluntary
sector representatives (see Chapter 13).

[CTU was established in 1959 as a result of a merger between the Irish Trade Union
Congress (ITUC) and the Congress of Irish Unions (CIU). This merger served to heal a
longstanding rifcin che Irish union movement, which was partially related to personality
differences but also as a result of ideclogical differences and differences berween Irish
and British unions (IDS/IPD 1996). The CIU was founded in 1945 and had primarily
represented some ten lrish-based unions (most notably the ITGWU), while the ITUC,
which was founded in 1894, was composed of the remaining Irish- and Bricish-based
unions. In 1958, the year prior ro the merger, the CIU had unions with 188,969
affiliated members, while the figure for the ITUC was 226,333 (McCarthy 1977). At
the end of 2010, 1CT'U had forty-nine unions affiliated to it in the Republic of Ireland
and Northern Ireland — with 581,376 members in the Republic and 217,711 members
in Northern Ireland (darta provided by ICTU).

Ultimate decision-making power within FCTU is vested in the delegare conference.
Here, delegates from affiliaced unions consider various resolutions presented by union
delegates and those adopred become ICTU policy. Both trade unions and trades councils
(voluntary groupings of unions on a regional or local basis) are allowed to send delegates
to these conferences and to vote on motions; voting rights are based on membership size.
The ICTU Executive Council is elected at the delegate conference and is responsible for
policy execution as well as general administration and management. Various committees
operate under the auspices of ICTU. One is the Disputes Commitree, which deals
with disputes between member unions around jurisdiction over membership. The
Demarcation Committee deals with inter-union disputes concerning which union should
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organise particular workers (see Table 3.5) and the Industrial Relations Commircee deals
with applicarions for an ‘all-out’ picker in dispures. An all-out picker obliges all union
members employed in the organisation in dispure not to pass the picket, i.e. a protest
in which striking worlcers encourage other workers not to work and try to persuade
management to concede to their demands. An all-our picker differs from a normal
picker in that only members of one union participate in the lateer (see Table 3.6).

Table 3.5
What Iy Demarcation? Central Bank Dzspure

I 2006, a dispuic arose berween the Central Bank and S[P FU in relation 10 work being
carried our by counting staff at the counting section of the Central Bank Currency Centre.
The union claimed that the counting staff should not be carrying our vault work, since it did
not form part of their duties and there were supervisory staft trained and available to do the
job., Management argued ¢hat it could delepate worl as it deemed appropriate in order ro meer
its operational needs. The dispute could not be resolved av local level and was referred to the
Labour Courr (see Chaprer 5}. The Court recommended thac the supervisars should, whenever
possible, be assigned to the vault wark. Only in cases of cheir unavailability should the counting
stafl be called upon. The Court said chat cou.nting staff should continve 1o co-operate where
requested and should avail themselves of opportunities to worl: in the high-securiry area.

Sasrce: Centeal Bank and SIPEU {Labour Court Recommendagion No, LCRIBSGS}

Table 3.6:-. - '
Aun Al!«-Ouf Prc/’er Blar ey Wbol'fwz A[z!'[f

In]muary 7010 ICTU sancrioned an all-out plCl\LE Gftlan Blarmy \Vool[en N[lllh in Bumatry,
Co. Clare ds a result of two chefs being made compulbsorily redundant at the Bunratey restaurant.
A union official said ‘essentially the ICTU has requested that all trade union members not
pass the picker at the Blarney Woollen Mills. We expect that it will affect drivers and delivery
persons as well as union members who would ordinarily use the premises’.

Source: Farrel ly (201{1)

Wiy Do PeorLe Join or Not Join Trape UNioNs?

The process of union joining is not as straightforward as someone deciding whether to
join or not. There are a significant number of factors that can aftecr the process of union
joining and we examine some of these in this section. There are two steps to union
joining: (1) the availabiliry of a union and (2) the decision to join a union (Green 1990).
Regarding avaitability, key determinants of membership are thar a union has access to a
worlkplace and that people are asked to join a union (Kerr 1992). If someone works in
an organisation that does not have union members (or does not recognise or negotiate
with unions), then there is much less chance that they will be asked to join a union.
There are a range of structural facrors that influence union supply, Le. a change in the
social scruceure and social values (Ebbinghaus and Visser 1999}, These can include type
of job or secror, change in the type of job, firm size, proportion of part-time workers
and exrent of a collectivist or individualist orientarion {Beaumont and Hareis 1991;
Blanchflower 2006; Green 1991; Roche 1997). In certain types of jobs, industries and
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occupations, trade unions have a strong presence, while in others they have a weak
presence. There can be a self-fulfilling cycle where strong union presence leads ro more
new members, which in turn allows unions o maintain a strong union presence.

One of unions’ greatest difficulties is recruiting members in organisations and
industries where they have a weak presence. In Ireland and many orher countries, trade
unions tend to have a stronger presence in the public sector than the privare secror. Table
3.7 shows that union density is highest in public adminiscration and defence, education
and health, Within the private sector, unions have generally been strong in traditional
manufacturing jobs (e.g. food and drink) and weak in services secror employments and
hi-tech manufacruring jobs. Unionisation is lowest in food and accommodartion services
and agriculture. The low density in agriculture is unsurprising given thac the secror is
characterised by self-employed people and small holdings. The food and accommeodarion
sector has low unionisation rates internationally and this is refared to the nature of
employment - part time, seasonal and small-sized businesses. Smaller organisations
are less likely to have a union and unionisation is highest in organisations with over a
hundred employees. Over time, the strucrure of the labour market has changed, with
a decline or stagnation of employment in tradidonally highly unionised sectors and
growth in secrors which have craditionally posed difficulties for union penetration, e.g.
electronics/compuring and private services (Roche 1997; Roche and Ashmore 2001).

Table 3 7
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Individual characterisrics can affect union joining, e.g. age, gender, educarion levels and
political orientation. In many counrries, unionisation is higher among older workers
and full-time employees; this is also the case in Ireland. Tradidionally, men had higher
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unionisation rates than women, since women tended to work in jobs that were short
term and ‘marginal to the main (male) labour force’ (Turner er af. 2008: 481). Some
argued that women were less interested than men in erade unions: however, a number of
studies show thar women have positive attitudes towards unions and are active in them
(Wajcman 2000: 187; Walters 2002; Turner and DFArc 2012). While men stll have
higher union density rates in many countrics, in lreland 35 per cent of women are union
members, compared to 32 per cenc of men (Blanchflower 2006; CSO 2010).

Table 3.8
Who Aré Moie Lf/ee/y tr Be Ummt ﬁ[embfn in Iulzmd’

s meloyees aged 45-59

»  Employees in the Midlands area

»  Irish nationals .

«  Married people-, S :

* Employees in professional and associate profcss:onal ]DbS
» - Those with slnrd leve!l education

.. ?nnn'e C50 (7'[}1 D}

Another set of factors that is imporrant in determining union membership is thar
of cyclical factors, i.e. the impact of unemploymenr and inflation on unionisation
(Ebbinghaus and Visser 1999). It might be expected that people will be less inclined
to join trade unions when the economy is in recession and unemployment is high and
vice versa (Roche 1997). Tr has been argued that people will be more likely to join
unions when wage levels rise, since unions receive credit for the increase (credir effecr),
and when inflation rises, since people scek to protect the value of their wages (threat
effect) (Roche and Larragy 1989). If we examine union membership and density trends
in Ireland, we can see thar the business cycle was pardcularly influential in the 1980s,
Union membership and employment densiry peaked in 1980 but then fell throughout
the 1980s. This decline is principally arrributed to the economic recession and increased
unemployment. The harsh economic climate of the early ro mid-1980s dramarically
changed the industrial relations environment. This period, which was characrerised by
widespread company ratienalisations and redundancies, significandly altered the power
balance in negotiations, with adverse consequences for unions. Employers increasingly
sought o address issues such as payment struccures and levels of wage increases, the
extent of demarcarion and the erosion of managerial prerogative by trade unions.

The business cycle was again influential when the economy began to recover in the
19905 and boomed until the lare 2000s. As employment increased, so did the number
of people joining unions. Between 1990 and 2007, the number of union members had
increased by 15 per cent, from 491,000 to 565,000. However, union densicy continued
to fall throughout the economic boom. Why did this happen? As a hypothesis, let us
say that the number of people in employment in a country is 100,000 and 50,000 of
these are union members, i.e. the union density rate is 50 per cent. Let us imagine one
year later; the number of people in employment increases to 150,000 and the number
of union members grows to 55,000. The union densiry rate would fir// co 36.6 per cent.
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A similar scenario happened with Ireland’s unionisation. Even though more people were
joining unions, the increase in union membership could not keep pace wich the increase
in employment, so union densiry actually fell. Union density continued to decline until
a slight increase occurred in 2009. It is likely chat chis is due o the fact that union
membership did not fall at the same pace as employmenr when the economy went into
recession., In addition, employment and union density remained strong in che public
sector, though recent large-scale redundancies in the public sector may contribure to a
decline when new figures for density become available.

"The economic recession of the late 2000s has had a similar impact on human resources
as the 1980s, with companies introducing pay freezes, wage cuts, redundancies, re-
deployment and reduced working hours (Roche ef #/. 2011). Research suggests that HR
managers believe they have engaged with unions on how to respond to the recession, but
union ofhicials believe that managemenrt have sought to introduce change unilaterally and
ignore collective agreements (Roche ez 2/ 2011). Rache ez al. (2011: 239) have concluded
thac ‘the recession has debilitated tade unions’ and they have been unable to respond to
the recession more assertively because of the scale of the recession, the collapse of narional
wage agreements and because employees are subdued and fearful for their jobs.

Figure 3.2 :
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Institutional factors focus on the effects of @ ‘country’s particular historical development
and the specific national institutions governing industrial relations’ (D"Are and Turner
2006h: 168; Roche 1997). Key issues here include the narure of collective bargaining,
employer ideology (including their attitudes o trade unions) and the role of government
in regulating the operation of labour markers and industrial relations interacrions. In
relation o employer atcitudes to unions, we noted earlier thar Trish employers grew to
accommadate and negotiate with unions, particularly afrer World War [1. Unions that
are recogaised by employers are more likely ro grow (Bain and Price 1983). However,
trade unions have been finding it more difficulc to gain recognition from employers and
union officials have reported an increase in the use of coercive ractics by employers who
did not want to recognise unions ([’Art and Turner 2005, 2006h).

An important issue in the Irish context is the managerial values of MNCs because
Treland is so heavily reliant on foreign direct investment, In 2010, foreign-owned
companies supported by the Industrial Development Authority (IDA) employed almost
140,000 people and almost 72 per cent of these were in US-owned companies (Forfis
2011). The counrry of ownership of MNCs is important because it can influence the
managerial values of the MNC in the host country, i.e. Ireland. Evidence suggests that
there is a ‘country af origin’ effect, with a trend of union avoidance among US-owned
companies coming into Ireland since the mid-1980s, particularly in the information
technology and hnancial services secrors {Geary and Roche 2001; Gunnigle er 2. 1997;
Lavelle 2008). A large-scale study of MNCs has found thar 42 per cent of US-owned
companies recognise unions compared with 81 per cent of lLrish companies (Lavelle
2008). It has been argued that this is due ro the ‘anti-union sentiment characreristic of
the US narional business system’ compared with the more pluralist tradition of the Irish
system (Lavelle 2008: 58). Even when MINCs are long established in one part of the
country and recognise trade unions, many of these same companies later set up newer,
non-unionised plants in another part of country. This pracrice is known as ‘double
breasting’ (Gunnigle er af. 2009; Lavelle 2008). The increased resistance of employers
to unions is not unigue to Ireland. It has been suggested that chere has been “renewed
unilateralism in personnel issues pursued by company management’ inrernationaily
and that, with globalisadon, trade unions have become more exposed to threats by
companies to move locations (Pedersini 2010: 5).

A COMPARATIVE PERSPECTIVE

Compared to other countries, Ireland’s union densiry is in the middle: higher than the
US and UK bur much lower than Scandinavian councries (see Table 3.9). The overall
trend is one of falling union density across OECD countries berween 1980 and 2009.
"The internacional decline in unionisation has been explained by rising unemployment,
the changing composition of the labour force, more union-resistant employers, policics
and internal union inadequacies (Pedersini 2010; Waddingron 2005).

As an institutional factor, narional politics are a key dererminant of unionisation
rrends (Schmirt and Mitukiewicz 2011). It has been argued that countries with close
links to social democratic parties (Sweden, Denmark, Norway and Finland) had small
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decreases in union density since 1980; ‘liberal marker economies’ (Ireland, US, UK,
Australia, New Zealand, Canada and Japan) had sharp drops in density; and countries
with Christian democratic traditions (Germany, Austria, ltaly, the Necherlands,
Belgium, France and Switzerland} had moderate declines in union densiey (Schmitt and
Mitukiewicz 2011: 3). In addition te having social democratic parties in government,
some Scandinavian countries operate a ‘Ghent’ system, under which unemployment
benefits are administered by trade unions, giving employees a strong incentive 1o join;
this has contributed to higher union density. A liberal market economy (e.g. Ireland) is
one in which employers have a lot of freedom to pursue their own employment practices
(Roche et 2l 2011). While Trish trade unions have links to the Labour Party, the party
has hiseorically been relatively small and not as influensial in politics as Fianna Fiil or
Fine Gael. These parties appeared to be supportive of trade unions, setting up bodies
like the Labour Courr and negotiating with them on national wage agreements (or
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social parenership). In the 1960s and 1970s, state agencies recommended to MNCs
that they recognise trade unions; however, this practice had been abandoned by rthe
1990s (Gunnigle er /. 2009). In addition, it has been argued that the national wage
agreements and government policy allowed MNCs to avoid unions and governments
have refused to introduce starurory union recognition legislation, i.e. a law that would
compel employers to recognise and negotiate with a union (McDonough and Dundon
2010}

Caution is needed when interpreting union density rates in different countries, since
the figures do not always give a full picture of union strength. Another measure of union
strength or influence is collective bargaining coverage, i.e. the percentage of employees
whose pay and conditions are governed by a collective bargaining agreement, whether or
not they are members of a union (see Table 3.10}. The coverage of collecrive bargainingisa
major issue. Ifa counrry has an industrial relations system in which collective bargaining
agreements can cover a large percentage of employees, then trade unions may noc be roo
concerned about a lower union density. In many European countries there is provision
for extending union-employer agreements reached ac secroral, industry or national level
to non-union worlers in an industry or to a wider section of employees in an economy.
This is referred to as the ‘extension of collective bargaining’ and is frequently done in
legal systems where the agreements are legally binding. This extension of collective
bargaining means thar the coverage of collective bargaining is rourinely greater than
union density. For example, in France only 8 per cent of employees are in a union but
90 per cent of employees are covered by a collective bargaining agreement.

If countries have an induserial relations system in which collective bargaining
agreements generally cover union members only, then a fall in union density presents a
major problem for unions and for employees. This is the case in Ireland, where there is
no general provision for extension of collective bargaining and, as a result, a steep decline
in union density generally means a decline in collective bargaining coverage as well. This
represents something of a crisis for unions, pardcularly in the private secror (which has
much lower unionisation than the public sector). Of course, even in countries with
declining densiry and bargaining coverage, there are examples of individual unions chat
have shown considerable strength through bargaining power, political engagement, high
levels of member activism and impraved pay and conditions, e.g. the National Union of
Rail, Maritime and Transport Workers (RMT) in Britain (Behrens er #l. 2004; Connolly
and Darlingron 2012). However, the overriding picture tor the union movement in
many countries is bleak.

The responses of policical and financial instivutions (institutional facror) to the
global financial crisis (cyclical factor) has influenced collective bargaining srrucrures in
some countries. When Greece received loans from che IMEF/EU/ECB, these bodies in
rurn demanded radical changes to labour marlket regulation and wage derermination,
including a shift from national and sectoral collective bargaining to firm-level bargaining,
Koukiadaki and Kretsos (2012: 292) argue that

. the priority chac is given to firm-level agreements over those concluded at
sectoral level, in conjunction with the prohibition on exrending agreements,
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points to significant deregulatory wends in the collective bargaining system,
with negarive implications not only for workers but also for employers who are
members of the signatory organisations of the sectoral collective agreements, whe
now face being undercur,

In Ireland, trade unions, employer organisations and the government could not agree
new pay rates in negotiations on a new social partnership agreement in 2009 in che
context of the recession and the negotiations collapsed. This means thar collective
bargaining shifted from the national level to the firm level for those private sector firms
that were part of social parenership previously.

Table3.10

Wuy Do Inpivipuacs Decipe To Jom Unions?

Traditionally, in some heavily unionised induscries and companies, employees had no
choice but to join a union. Unions operated a ‘closed shop’, whereby every employee
was required to be a member, often with the approval of employers. When everyone was
a union member, there was no ‘free rider’ problem. A free rider is someone who is not
a union member bur who still receives the pay and conditions negotiated by a union.
However, the closed shop pracrice has dwindled and most new members volunearily
choose tw join, Generally there are four categories of reasons for people joining unions.
One is a collectively based reason, where people join because they want the benefics of
collective strength and they want to address a perceived injustice, have support if they
encounter a future problem and improve pay and conditions (Wheeler and McClendon
1991). A number of international scudies show that the collecrive category is the
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strangest motivation for people to join unions (Peerz 1997; Tolich and Harcourt 1999;
Waddingron and Whitson 1997). A second category is individual based, where people
want the services offered by a union, e.g. legal advice and financial services. While legal
advice can be a strong reason to join a union, studies indicate that the financial services
offered by unions (e.g. cheaper car insurance) are rarely an actraction for potential
members (Kerr 1992; Tolich and Harcourt 1999; Waddington and Whitson 1997). A
third category is ideological: people join because they believe in trade unions. A fourth
reason for peaple joining is peer related: people feel they should join because their
relatives and colleagues are already members.

Wiy Dogs A DecLiNg 1N UnioNisaTiON MATTER?

There are a whole range of consequences that result from a decline in unionisarion
~ for the individual, the organisation and society. For a non-unionised individual, it
means that they may have to rely on their own individual bargaining power to seek to
defend or improve pay and conditions. However, if they do not have unique skilis (e.g.
those of a star football player), they may have very limited bargaining power. There
may be an internal employee association in the company (see later discussion) but these
would noc have the collective power & union can bring. Part of a union’s role within an
organisation is a democratic one in which they challenge management decisions, try ro
ensure decision making is fair through the introduction of rules and procedures, and
act as a voice mechanism for employees. If employees do not have access to a union,
these benefis may be lost. In addicdon, disputes within an organisation may be less
likely to be resolved collectively in the absence of a union and dispures can become
individualised. This phenomenon is already evident in the types of disputes thar are
referred to stare dispure resolution bodies, The number of cases referred by individuals
to the Rights Commissioners (who deal with individual disputes) increased dramarically
between 2000 and 2010 (see Chaprer 5). The high number of individual cases has led ro
significant delays in disputes being resolved. This contrasts with the Swedish indusurial
relations system, which has strong trade unions, a collective orientation to dispure
resolution and lower levels of individual disputes {Teague 2009). Ar a socieral level,
research shows that countries with high union density are associated with lower levels
of income inequaliry (Blanchflower 2006). Unions do this directly chrough collective
bargaining, which reduces wage dispersion (the spread of wages berween higher and
lower paid) within a firm. Similarly, when collective bargaining is ar secroral or national
level, wage dispersion across firms is reduced {Freeman 2007). [ndirectly, trade unions
lobby governments to make economic and political choices that reduce inequaliry.
Strong trade unions tend o be associated with social democratic governmenrs and larger
welfare states, and these reduce inequalities (Bradley ef /. 2003; Baccaro 2008).

1t could be argued that a decline in union density is not problematic if there is a fail
in the demand for unions, i.e. if people no longer need unions in a modern ¢conomy.
However, the evidence suggests otherwise. In a 2002 survey of fifreen EU countries, 72
per cent of respondents agreed that workers need trade unions in order to protect their
pay and working conditions (Turner and D’Arc 2012} In the survey, 72 per cent of Trish
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non-union employees believed that workers needed strong trade unions. Even among
young employees, who have generally lower unionisation rates than older employees,
research supgests that the former can have even more positive actirudes to unions than
the lacter (Haynes ez al. 2005). The difference berween actual unionisation rates and
actirudes to unions suggests chere is a representation gap ~ the proportion of employces
who would join a union bur are unable to (Freeman and Rogers 1999), There are two
key issues thar arise as a result of this phenomenon. The fivst is that because the fall in
unionisation has meant less collecrive strength and revenue for unions, they have had
to enact various strategies to manage and reverse the decline. The second is the question
as to whether or nor there are alternatives to unions that can satisfy the representarion
demands of employees. We will now examine each of these issues.

Trape Uniton ResponNses 1o DECLINE
Rationalisation

Trade unions have responded to the decline in unionisation in a number of ways. Some
unions have rationalised by ceasing ro operate, transferring membership and finances to
another union or merging rogether to form a new union. Between 1977 and 1998, there
were eighteen sransfers of engagements and eight amalgamations {Wallace er 2. 2000).
Two significant mergers were that berween the Federated Workers' Union of reland
and the ITGWU to form SIPTU in 1990; and berween the two British-based unions,
Amicus and the Amalgamated Transport and General Woskers” Union (ATGWU), 10
form Unite in 2007, Trish governments have supported the ratonalisacion of unions
and the Industrial Relations Act 1990 makes available financial assistance to unions
who attempr (successfully or nor) to merge. Unions in other countries have also merged
in order to try to improve their posicion. Merging is a complicated process involving
rensions amongst officials and large transaction costs. Research suggests there are mixed
results from union mergers and they do notalways lead to greater efficiency or improved
services for members (Undy 2008; Waddington 2005).

Recrunitment and Organising

A second strategy aimed at responding to the decline in unionisation has been an
increased emphasis on recruirment of new members in workplaces where unions
already exist and in non-unionised workplaces, Traditionally, unions did noc invese
heavily in recruiting new members because of strong unionisation and closed shop
arrangements. Particularly since the mid-1990s, Irish rrade unions invested more in
recruiting by employing specialist recruitment officers who would target certain types
of employees and industries. For example, SIPTU has rargeted young people, women,
atypical workers, workers in MNCs and migrant workers. They have also focused on
industries that were considered ‘ripe’ for union drives, e.g. securiry; construction, hotels,
catering, cleaning and nursing homes (Dobbins 2003, 2004). Qther unions, such as
IBOA, Mandate, Unite and CWU, invested in recruirment initiatives {Dobbins 2008).
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Unions in other countries have also made extensive efforts to recruit more people such
as students, migrant workers and women (Pedersini 2010},

More recently, unions have sought to organise workers as well as recruit them.
Organising is the idea that workers are ‘empowered’ to define and pursue their own
interests through the medium of collective organisation (Heery e al. 2000: 38). Instead
of members being reliant on the full-rime union official o serve their needs, they would
become more active and wry to address their needs collecrively themselves within an
organisation. This emphasis on organising arose because union officials were spending
too much time represeniing the problems of individual employees; they had very lirde
rfime to recruit new members and members had an expecrarion of being ‘serviced’ by
the union racher than being active in it. This problem was also experienced by unions in
the US, UK and Australia and unions there sought o move away from ‘servicing” much
sooner than Lrish unions.

SIPTU has undergone significant internal restructuring in order to allow union
officials to concentrate on organising and representing members on collecrive issues
cather than representing individual members with employment rights issues. Union
officials now represent members in one sector rather than companies in different sectors,
allowing them o build up knowledge of a sector and generare organising activity.
Members refer their individual rights problems to the union’s Membership Information
and Support Centre, which assigns an Advocare to the case, SIPTU aims to spend 25 per
cent of membership fees on organising by 2013, up from 6 per cent in 2007 (Higgins
200%a). Research to date indicates that union efforts at organising have yielded mixed
results (Muephy and Turner 2011, 2012). Challenges for uniens include difficulries in
gaining access ro workplaces and union organisers relying on employees wich previous
union membership experience to become activists (Murphy and Turner 2011, 2012).
Union arcempts to reverse the decline in density will be a difficule task in the currenc
economic and industrial relacions climate, with increased unemployment, globalisarion
and the ability of MNCs to change locations in order to avoid unionisation.

Union Recognition

Since union access to a workplace is critical in the process of union joining, Irish unions
have lobbied for legislation to deal with employers who are opposed o them. There is
no constitutional or legal right to union recognition. Union recognition is the process
whereby ‘trade union(s} are formally accepred by management as the representative of
all, or a group, of employees for che purpose of jointly determining terms and conditions
of employment (Salamon 2000: 189). Historically, cthis lack of statutory provision in
relation ro trade union recognition was not a major problem in Trish industrial relations.
Most medium and large employers traditionally recognised and concluded collective
agreements with trade unions. However, unions have been finding ivincreasingly difficult
ro gain recognition from employers. While trade union aceion or a recommendation of
the Labour Courr may convince employers to accede to union recognition, it is largely
an issue of management discredion. Employers can choose to recognise and negotiate
with one union, multiple unions or none. It was in chis context that unions lobbied
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for legislation, the result of which was the Induserial Relations Acts 2001-2004 (see
Chaprer 2). Given that unionisation is falling and unions are finding it more difficulc to
get access to workplaces, and thar these trends are uniikely to be reversed ar least in the
medium term, the next secrion examines whether there are viable alrernarives to unions
for employees.

AITERNATIVES T0 FRADE Untons? INTERNAL COMPANY ASSOCIATIONS AND CIVIL SOCIETY
ORGANISATIONS

In the absence of a trade union, employees in some companies may have no alternacive
mechanism for collective representation. In other organisations, there are internal
structures that have a representative function; these include employee forums, works
councils and employee associations. They are introduced by management either
voluntarily or because of legal requiremencs, e.g. the EU Works Council Directive and
the EU Directive on Information and Consuleation. Such structures can be used for
information sharing or to allow employees to participate in decision making, though
the extent of chis varies widely. The issue of employee participation is discussed in more
detail in Chaprer 12. Unlike trade unions, an employee association consists only of
employees who worl in the same organisation. Joining an employee association gives
some of the benefits of collecrive organisation: by joining together, workers can present
a united front to employers and redress some of the bargaining imbalance. Employee
associations provide a collective voice for employees without the introduction of an
‘outside’ third party, and management may view these associations as easier t deal
with and less likely to engage in confrontation. However, worl-based associations have
been criticised because of their lack of independence, i.e. they are often established and
resourced by management. The issue of independence has gained particular prominence
following the finding in the Ryanair case that the company’s employee representative
committees could have engaged in collective bargaining. As noted in Chapter 2, there is
now a live debate as o whether Treland meets the requirement for worker organisation
independence as required by the ILO. Employee associations may also be at a serious
disadvantage due to the absence of an external organisation strucrure and lack of access
to bargaining expertise or legal advice. These factors may combine ro limit the bargaining
power of employee associations in their interactions with management. Traditionally,
trade unionists have taken a cynical view of employee associations, seeing them as a poor
apology for a real trade union and responsible for inhibiting collective solidariry.

Other possible alternatives to trade unions are bodies that have been variously termed
‘non-worker organisations’, ‘community unions’, ‘quasi-unions’, ‘non-bargaining
actors’, ‘non-member organisations’ and ‘civil sociery organisations’ (Williams er a/,
2011: 70). These include charities, voluntary associations, advocacy bodies, social
movement organisarions and non-governmental organisations such as citizens’ advice
bodies and migrant worler centres (Abbote e 2/ 2011). Tr has been suggested thar the
activiries of these bodies partly fill the vacuum left by the decline in unionisation and
that they challenge unions” ‘alleged neglect of interests grounded in gender and minority
status or in vulnerable labour markes positions’ (Heery e @/, 2012: 156-77). Unlike
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employee associations, bur like trade unions, these civil society bodies are independent
of management and are external o che organisation. They are not established like trade
unions wich the objecrive of advancing employees’ pay and conditions, bur some of their
activities are similar to those of trade unions. They advise employees on their rights,
engage in political lobbying and campaigns and uy o influence legislation (Abbore
200065 Fine 2007; Meager er al. 2002; Pollert 2008; O’Sullivan and Hartigan 2011).
Others have, on occasion, underraken activities previously the preserve of unions, e.g.
acting on behalf of individual employees or groups who have problems in the worlplace
and representing them in hearings of state dispute resolution bodies (O'Sullivan and
Hartigan 2011). It has been argued that the legitimacy and non-adversarial approach of
voluntary organisasions allow them to influence employers (Heery 2010; Williams er a/.
2011). However, there is still a view char there is no viable alternative model of employee
representartion to rrade unjons and that only workers™ collective power can counter the
power of employers {D'Art and Turner 2006b; Smich and Morton 2006}, In this sense,
civil society organisations are an inferior form of employee represencation because chey
do nort have a constant presence in the workplace and cannor exert employees’ collective
power

ConcLuning COMMENTS

This chapter has reviewed the growth, operation and evolution of trade unions in Ireland.
Unions have had a tumultuous history thar has somewhat come full circle. They are
lobbying the government for measures to help them ger recognition by employers and
increase membership - ley issues for unions a hundred years ago. The review of union
joining indicated that union membership is not a simple process of a person deciding
whether or not to join one. There are many facrors char affect whether or not individuals
have access to a union and this is critical co the union joining process. A key influence
on union stability across countries is the institutional environment ~ in particular, how
supportive employers and policical parties are of unions, The approach of employers to
unions varies considerably from one of support, to acceprance to outright opposition.
In Chaprer 4 we will examine employer representative bodies, which have traditionally
accepted and negociated with unions.



CHAPTER 4
Employer Organisations

INTRODUCTION

As with employee organisations, employers also combine for purposes associared
with employment and labour matrers. The major impetus for the growth of employer
organisations was undoubtedly the perceived need to counter growing union power.
Employer organisations have had a much less complex and tumultuous history than
trade unions. They represent a smaller number of members than trade unions and most
represent employers from the same industry. While employer organisations in Ireland do
not affiliate to a particular polirical party (as trade unions often do), their role is noc just
confined to micro-level issues bur also to larger socieral-level matters such as polidical
control and economic and social policies. Employer organisations offer a variety of
services to members. They have negotiated with rrade unions on behalf of an individual
employer in an organisation or on behalf of all members at a national level. It has been
noted that che collective organisation of employers is potentially more difficule than for
employees because of the diversity of business incerests based on their organisational size,
market position, geographical location and competitive reladonships (Thornchwaite
and Sheldon 1997: 342; Tolliday and Zeiclin 1991). Indeed, the diversity of employer
interests in Ireland has become apparent in recent years. Employer organisations have
offered more services in order ro attract employers (particularly non-unionised employers)
and there have been varying perspectives amongst employer organisations on the need
for collective bargaining. This chapter considers the role of employer organisacions by
examining their operation, structure, membership and the services they provide. We
begin by considering employers” objectives in industrial relarions, which crystallises the
reasons why employers join associations.

EMPLOYER OBJECTIVES IN INDUSTRIAL RELATIONS

The primary concern for organisations operating in a comperitive environment is to
maximise organisational effectiveness and generate satisfactory returns for the owners/
stakeholders. Such returns are often expressed in terms of cost effectiveness and, for
commercial organisations, profitability. Management’s primary role is to organise the
factors of production, including labour, in order to achieve these objectives. It is difficule
to assess the degree to which employers have specific industrial relations objecrives
because employing organisations vary so greatly. Indeed, it is clear thar a parricular
organisation’s industrial relations priorities and approach are heavily influenced by a
combination of internal and external variables, such as product market conditions and
business goals, and these differ considerably berween organisations. Nevertheless, ic is
worth considering some general beliefs common among employers. Thomason (1984)
identifies a number of generic employer objectives in industrial relations as follows.
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1. Preservation and consolidation of the private enterprise system: This has larger
political overtones and relates to employer desires to develop and preserve a ‘business-
friendly” political and economic environment conducive to achieving business
objectives at enterprise level. They will be particularly concerned thart principles such
as private ownership, che profit motive and preservacion of autherity and control in
decision making are maintained and fostered.

g

Achievement of satisfactory returns for the owners: In order for commercial
organisations to survive in: the long term, satisfactory profit levels must be achieved.
Managerial approaches and strategies will always be influenced by this primary
concern. Non-profic-making organisations will also be concerned with cost effective-
ness and the qualicy of their product or service.

Rl

Effective utilisation of human resources: One of the challenges of the employment
relationship is the indeterminare nature of employees’ effort. When an employee is
offered a job, they are told how much they will be paid, the benefits they will ger
and how many hours they will work. It is much more difficule for employers to
predetermine the level of effort they will ger from employees. Therefore, an objecrive
of employers is to ensure that employees achieve the maximum level of effort and
productivity. This can be done through a range of practices: positive ones, such as
training and promorion, or negative ones, such as reduced bonuses or disciplinary
procedures.

4. Maintenance of control and authority in decision making: Employers/senior
management are the prime decision malkes in the organisation. Even when organisations
negotiate with trade unions or devolve some decision-making power to employees,
senior management will often ensure that they retain auchoricy on major issues, such
as the company strategy and employee numbers. Employers may decide to share
information but not necessarily share decision-making power with employees.

5. Good employer—employee relations: Employers will also strive to mainrain good
working relations with employees burt this must be achieved within the operarional
constraints of the organisation. The scope to agree atrracrive remuneration levels and
conditions of employment, for example, will vary according to the organisation’s
marker position and profitability, as well as its human resource philosophy. Effecrive
industrial relations will be a priority, since it constitutes an important ingredient
in ensuring the organisation achieves its primary business goals {as well as being
laudable in irself). To help achieve such objectives, particular employers have found
it benceficial to combine with other employers into permanent organisacions.

WHAT ARE EMPLOYER ORGANISATIONS?

Oechslin (1985) defines employer organisations as ‘formal groups of employers set up
to defend, represent or advise afliliated employers and to strengthen cheir position in
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socicty at large with respect to labour marters as distince from commercial maceers’.
Employer organisations defend che interests of capital as a whole and the specific incerests
of their members (Gardner and Palmer 1992). Employer organisarions include those
thar specialise in labour marker interests and those that are concerned abour labour
market and other business interests — ‘dual associations’ (Traxler 2004). For example, the
Irish Hotels Federation (THF) represents employers in negotiating minimum wages for
the industry and it also promotes horels to tourists. Employer organisations should not
be confused with trade associacions, which only represent the commercial and marler
interests of an industry and generally are not involved in industrial relations, e.g. the
Retail Jewellers of Treland and the Associated Craft Burchers of Ireland.

There are a number of reasons why employer organisations developed. The first was
because employers wanted to counteract the growing power of trade unions. Employer
organisations undoubtedly existed before the emergence of modern trade unionism
and some possibly had connections with the guilds of the Middle Ages. Adam Smith
observed as far back as 1776 that employers were likely to combine into associations
for purposes related to employment and labour macters generally. However, employers
began to co-ordinate with each other in a number of countries as a response o new
unionism’ in the late nineeenth and early rwenrieth centuries (Barry and Wilkinson
2011). Some employer organisations, such as those in Germany, distribured lists of pro-
union workers and co-ordinated lockours in response to scrikes {Silvia and Schroeder
2007). A second reason why employers formed associarions was to prevent harmful
cconomic competition with each other. In some countries, it was employers who
sought the regulation of wages in order to prevent their comperitor employers from
undercutting them on the basis of low wages (Barry and Wilkinson 2011). A third
reason for the formation of employer organisations was a response to growing state
regulation of employment, since governments began to introduce laws on health and
safety, minimum wages and working hours (Barry and Wilkinson 2011; Howell 2005).

The funcrions of employer organisations include the following,

1. Exchange of views: Employers came together nor only to exchange information,
buc to agree common policies and strategies. This led o a greater formality in the
organisational structure of employer organisations. This role is still important today.
However, it is practically difficulr ro get a wide input inro any general discussions
on policy issues of national significance, although such opportunities can possibly
be afforded at regional level. For larger associations, the policies and positions are
generally decided by a limited representative body of employer opinion.

2. Lobbying: It has been argued that the measure of employer organisation influence

includes their capacity as pressure groups o shape public policy to suit their preferred
regulatory settings (Schmitter and Streeck 1999). As governments became more acrive
in economic and social affairs in the rwenrieth century, employers saw a need for
their views to be effectively represented to gavernment. This political representation
role is now well established in many countries. Employer organisations will generally
support conservative economic policies, which prorect the interests of capiral, and
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they will accempr to prevent, or ar least lessen, the effects of prorective labour or social
legislation, In Ireland, when governmenc seeks employers’ views, it will generally
approach the appropriate employer organisations and they often make written and
oral submissions to the government on proposed legislation, c.g. information and
consultation and minimum wages. The overall objective of employer organisations in
responding to state intervention is to seck ro defend managerial prerogative (Howell

2005).

Media relations: Allied to the political representation role of employer organisarions
is their role in representing employer views to the public at large on relevanc issues.
This wifl commonly be achieved through the general media or the associations
research and publications section.

Provision of specialised services to members: Employer organisations will provide
a range of specialised industrial relations and related services for their affiliated
membership. These include information, research and advice, education and training
and consultancy on human resource management pracrices (Thornthwaite and
Sheldon 1997). The growth of colleccive industrial relations legislation and individual
employment legislation since the early 1970s has led o a significant increase in
employer demand for specialist legal advice on these matters. Employer organisations
are expected to provide speciaiist legal advice and assistance to members in arcas such as
dismissal, redundancy, employment conditions, employment equality and industrial
disputes. It is now usual for larger employer organisations to have a specialist legal
section that provides such advice and assistance in addition to informarion guidelines
on legislation for the general membership,

A more raditonal service concerns the provision of informartion and advice on
both basic wage rates and levels of pay increases to member firms. Most employer
organisations carry our surveys and analyses of wage rates and fringe benefits for
diftering occupations, regions and sizes of organisarion. Consequently, they are able
to provide member firms with up-to-date information on local, regional and national
pay trends and advise such firms on reward issues. It is common for larger employer
organisations to provide training and development programmes for their membership
in a variety of areas, such as in employment law, health and safety, management
and industrial refacions. Providing training has become a more important part of
employer organisations’ activiry and it acts as a source of revenue for them, outside
of membesship fees.

Collective bargaining and representation: By far the most obvious service provided
by employer organisarions for cheir affiliated membership is in the conduct of
collective bargaining. The role of employer associations in representing members
in collective bargaining is imporrant at two levels: multi-employer bargaining ar
induserial, regional or national level and enterprise-level bargaining. Enterprise-
level bargaining involves negosiarions between a single employer and their employer
organisation representative and employees and their trade union. In periods of
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deceneralised bargaining or so-called ‘free collective bargaining’ (1982-1987 and
2009—present in lreland), much of the decision making on employees’ pay occurs
at enterprise level. The role of employer organisacions ranges from being the key
employer actor in pay negotiations te a more supportive role in providing advice and
assistance to individual enterprises and co-ordinating approaches to pay negotiations.

Multi-employer bargaining involves one or more employer organisations
negortiating with one or more trade unions on the pay and conditions of employees
in a number of companies, including in a whole industry, region or counury. As
mentioned, employers, particularly larger ones, fought to have mulri-employer
bargaining as this resulted in standardised pay, so that lower pay could not be used as
a source of advantage amongst comperitors, providing a ‘cartelising funcrion’ (Barry
and Wilkinson 2011: 152). In such negotiations, individual companies delegate
bargaining responsibilities to their employer organisations, thus making them and
not the individual employer the main acror on the employer side in negotiations on
pay and associated issues. In many EU countries the negotiation of pay for employees
for a whole industry ot sector is common. National-level bargaining was a key feature
of Trish industrial refarions during the late twentieth century. During these periods
of centralised pay agreements (1970-1982, 1987-2009), employer organisations
(particularly IBEC) played a pivotal role in representing employer opinion to the
other social partners (government, trade unions, farming and voluntary communicy).
The agreements provided for pay increases to be paid over a period of time, usually
three years, to unionised employees. Employers who were not members of IBEC were
not obliged to pay the increases bur could do so if they wished.

In addition to negotiating pay and conditions of behalf of members, employer
organisacion staff provide advice to members on all aspects of employment, such
as pay, contracts, conditions of employment, recruitment, discipline and dismissal.
They also represent memberss in cases or dispuces referred to the Tabour Relarions
Commission (LRC), Labour Cours, Employment Appeals Tribunal (EAT)and other
third-party hearings (see Chaprer 5). Affiliated firms will normally call on the services
of their employer organisation if involved in third-party proceedings, although the
extenc of such urilisation may only involve obraining advice and direction. At Labour
Court hearings in pasticular it is common for the employer case o be presented by
an employer organisation official. This may also occur at EAT hearings, alchough
employers are more likely to be represented by privare legal representation in thac
forum.

Enmrrovir ORGANISATIONS IN IRELAND

Employer organisations and trade associations must regiscer with the Registrar of Friendly
Societies. Employer organisations thac are involved in industrial relations must hold a
negociating licence under the cerms of the Trade Union Act 1941, This distinguishes
them from trade associations, which are not required to hold such a licence. Employer
organisations are, in effect, rrade unions of employers and fall within the same legal
definition as a crade union. While this may nor initially secem significanc, it can have
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important implications for the role and membership of employer organisations. In
particular, it suggests an approach to industrial relations which emphasises the role of
collecrives or combinations as opposed to individuals. In 2010 there were eleven employer
organisations registered with the Registrar of Friendly Societies (see Table 4.1), While
the number of employer organisacions with negortiation licences is considerably less than
their trade union counterparts, there is greae diversity in membership composition.
Within chis listing are examples of traditional masters’ associarions, industry-based
associations and a general association thac is narional in scope — IBEC, which has been
the major employer force in both labour and trade marcers.

Table 4.1 . S L
Employer Organisations Holding Negotiation Licences, 2010. -

* Construction Industry Federation
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s TIrish Hotels Federation
o lrish Pharmacy Union:,
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Irish Business and Employers Confederation (IBEC)

By far the largest employer organisation in Ireland is IBEC, which was formed in
1993 as a result of the merger of the Federation of Irish Employers (FIE, formerly the
Federated Union of Employers) and the then dominant trade/commercial associarion,
the Confederation of Irish Industry (CI). IBEC represents business and employers in
all matters relating ro induscrial relations, labour and social affairs. In 2012 IBEC stated
that it had over 7,500 member organisations, which employ over 70 per cent of the
private sector workforce (2012, www.ibec.ie). As the country’s major representative of
business and employers, IBEC secks w shape national policies and influence decision
making in a manner that protecrs and promotes member employers’ interests, IBEC’s
mission is to ‘promote the interests of business and employers in Ireland by working
ro foster the continuing development of a competitive environment that encourages
sustainable growth, and within which both enterprise and people can Hourish’ (2012,
www.ibec.ie). Table 4.2 indicates IBEC's services to members. It represents industry in
matters of trade, economics, finance, taxation, planning and development; it develops
policies on this wide range of wopics through consultation with members and eeseasch;
and it represents employer interests to government and to the public.
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IBEC plays a particularly prominent role in representing business and employer views
on bodies such as the National Economic and Social Council (NESC), which was
established by the government as a forum for the discussion of the principles relating
to the efficient development of the narional economy; the National Authority for
Qccupational Safety and Health, known as the Health and Safety Auchority (FSA),
which controls the operation and enforcement of occupational health and safery
legistation in Ireland; and the Equality Authority (ro become the new Irish Human
Rights and Equality Commission), which is the statutory auchority with responsibility
for the elimination of discriminarion and the promotion of equality of opporruniry in
employment. IBEC is also a member of the European employers’ body, BusinessEurope,
which represents employers’ interests at an EU institutional level.

Table 4 3.

Bmzne;sErirape

Bu‘;messﬂurope isa Brussels-based orgamsatson that r(.presents 20 mslhon comp.mlcs From
thircy-five countries. Tts aim is to preserve and strengthen corpontc competitiveness. It does
this by : mﬂucncmg policy ‘and: leglslamon deve]oped by EU. instirutions (Busmf:ssEurope
website: 2012}, In addirion to "having forcy-one, employer organisations in jts. membcrsinp,'
individual companies can join it and contribute to its working ; gmups In 2012 h1gi1—pmﬁlc
members mcluded Accenmrr_, Microsoft, Pﬁzer 'md NBC Umversal -

Senree: Busnws‘iEurupc (7012 W, i)usmeaﬁtumpc (.Ll)

One of IBEC's most important functions was its participation in the negotiation of
social partnership (or national wage) agreements berween 1987 and 2009 with the
government, trade unions, farming and voluntary organisations. While a few other
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employer organisations were also involved in negotiations, IBEC was the significant
employer player {(see Chapter 12). It is noteworthy thar after rhe breakdown of social
partnership, IBEC and ICTU (the primary union representative) negotiared wich each
other ro produce a ‘protocol’ or set of commitments about the conduct of industrial
relations in the privace sector. This was done because unions and employers wha followed
the national wage agreements would have lictle experience of negoriaring pay rates with
cach other at the company level, since they were previously determined ar che narional
level. While employer organisations and trade unions often have conflicting interests and
can be presented as ‘them and us', the protocol shows thar they have common interests
{see Table 4.4). Two other notable features of the protocol are: {1) the commirment of
the parties not ro engage in strikes or other industrial action and (2) the acceprance thar
pay may have to be adjusted because of a firm’s specific comperitiveness issues. These are
significant commitments from ICTU's perspective, since industrial acrion is a union’s
main bargaining leverage and it implies an acceptance that pay may have to be cur
because of the prevailing economic circumstances.

Table 4.4 _ _
IBECHCTU National Protocol for the Orderly Conduct ﬁfﬁufﬂst‘rial Relations and Local
Bar gau:mg in the Private Sector, 2010

I Both IBEC and ICTU are agreed th'lt tlu maximisation of susmmable employmcnt is the
most 1mpormnt objective to be secured during the economic downrurn,

o

The part[cs will worlc together to facilitate economic recovery through agieed strategies
within their sphere of influence. : A

3 The p;Lrties are committed to preserving stabilicy by ensuring that industrial relations are
conducred in an orderly manner and to serve the primary purpose of protecting jobs.
Specifically, the parties wilk:

() promote meaningful and timely engagement at local tevel in relation wo issues in dispute;

(b) encourage their members to abide by established collective agreements; and

() wsilise the machinery of the state — the Labour Court and LRC (or other agreed
machinery) — to resolve disputes.

4 The parties recognise that they are operating in a new context withour a formal agreement
on pay determination. However, bearing in mind the shared commitment to maximising the
sustainability of employment, it is accepted that the economic, commercial, employment and
competitiveness circumstances of the firm are legitimate considerations in any discussion of
claims for adjustments to pay or terms and conditions of employment. Tt is not the intention
of the parties to aleer their historical approach o dealing with normal ongoing change.

> The parties will try to achieve common ground for the purpeses of persuading government
to take action on priority issues, including job retention and creation, pensions and home
repassessions,

6 The parties are committed to ensuring that their respective members do not engage in
strikes, lockours or other forms of industrial acrion in respect of any matters covered by
this pmmcol where the employer or trade union concerned is acting in 1ccordance with its
terms.

Source: r\d;lprcd f"rom.IB.EC (2010, www.ibec.ic}
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Construction Industry Federation (CIF)

Unlike IBEC, which represents employers from a range of industrial secrors, the CIF
is essentially an industry-based association dealing with both rrade/commercial and
industrial relations marrers affecting the construction industry. Some of the CIF’s services
include advice on construction, tendering and financial planning. "The CIF nominates
a representative to NESC and to the Construction Industry Disputes Tribunal, a
tribunal set up by the CIF and construction unions to assist in dispure resolution in
the constructdon industry. In the area of industrial refacions, the CIF is one of the few
employer organisations involved in industry collective bargaining. It negotiates with
trade unions to set legally binding pay and condirions for construction workers across the
country through a Registered Employment Agreement (REA). The CIF also represents
members in negotiations with unions and dispute resolution hearings (e.g. the Labour
Court) and advises members on employment faw and other employment matters.

Tablc 4 5
Cﬂse Smc{;f

] .'_2010 ‘the CIE:WFDKE 0 I:he Mmlster of Smtc_ at thc Department .of]:lmerpnse, Trade'|
and Empioymenr \Vith spccml resp0n51b111ty for Labaur AH’llrs, Dara C:_ll]ear} D, about :

Irish Small and Medium Enterprises Association (ISME)

Thomason (1984) differentiates berween entrepreneurs, who essendally own (ac
least partly) and run cheir businesses, and abstract corporate entities that are run
by professional management. The corporare business firm has replaced the older
entrepreneurial firm as the prevalent type of organisation in membership of employer
organisations. Thomason suggests thar this mix partly explains the diverse philosophies
and roles of different employer organisations. ISME claims to be the only Irish employer
organisation that represents entrepreneurs. It points out that ‘independence enables it
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to speak our fearlessly” on behalf of competitive and entrepreneur-driven business and
that *by joining forces with other business owners across the country, members can
share in protecting the health of their firms and resisting the dominance of government,
trade unions and big business” (2012, www.isme.ie). ISME was established in 1993 by 2
group of small and medium-sized encerprises (SMEs) that broke away when the FIE and
Cll amalgamared to form IBEC. While ISME does not hold a negotiating licence and
thus does not meet the established definition of an employer organisarion, it has been
prominent in commenting on cconomic and social aflairs, including industrial relarions.
[SME’s primary function is to represent the interests of its members o ZOVEFNMENE,
government bodies and other organisations impacting on business, It has lobbied for
labour marlcer deregularion and has been critical of the system of social partnership
{O’Donnell and Thomas 2002). It has also been crirical of IBEC and its role in social
partnership {(see Table 4.6). O'Donnell and Thomas (2002: 180) argue thac this eriticism
stems from [SME’s resentment ac not being offered a role in social partnership. Other
services offered by ISME include advice on employment law and other employment
issues, discounts on financial producrs and management education programmes.

Table 4.6
Snapshors of ISME Views on IBEC and Social Partuership

1997

ESME claimed that IBEC was the body appointed by government to represent induscry and
argued that [BEC represenced an ‘elite grouping’ of ‘employee-managed big business”. ISME
says it was secking ‘parity of esteem’ with big business. It claimed thar it had been ‘locked out®
of the social partnership process, which was ‘the exclusive preserve of big business, the public
sector unions and the government’. ISME argued thar the political parties {Fianna Fiil and
the Progressive Demeocrats) had promised chat ISME would participare in social partnership
should they be elected to government.

2009
ISME chairperson Eilis Quinlan outlined thar:

ISME, over twelve months ago, were the only organisation to idenrify that wage rates
were not sustainable in the cconomic climate and that cuts were necessary. This was ar the
same time when the social partners, including che big business lobby IBEC, were actually
agreeing a deal that would increase wages by 6.5 per cent. This is the same grouping that
has allowed the public sector pay bill o increase by 36 per cent in the fase five years alone.
If the SME sector had been allowed proper representation at partnership level, there is not

a hope in hell that this scenario would have been allowed to develop.
P p

Sonrce: ISME (2009); Shechan (1997)

Other Employer Organisations in Ireland

Most of the other employer organisations are primarily concerned with trade and
commercial issues, alchough they have some role in indusuial relacions. The Sociery
of the Irish Motor Industry (SIMI) is mostly concerned with trade and commercial
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issues bur it does provide human resources and industrial refarions advice and assistance,
including negotiating with trade unions and representing members in disputes. The most
significant industrial relations function of a number of other employer organisations is
the representation of members interests on joint Labour Commirttees {JL.Cs), which are
state bodies that set minimum pay and conditions of employment for workers in certain
sectors, e.g. hotel and catering (see Chapter 5).

The main industrial relations activity of the IHF and che Licensed Vinters Federation
(LVF) has been to represent their members’ interests on JLCs. While these employer
organisations negotiate with trade unions on the JLCs, they do nor ger involved in
negodiations with trade unions at enterprise level. One of the newest employer
organisations creared is the Quick Service Food Alliance (QSFA). It was established
in 2008 to represent the interests of 200 fast-foad employers, including Supermacs,
McDonald’s and Subway (2011, www.gsfa.ie). It does not provide industrial relarions
services but has had an impact on lreland’s industrial relations instirurions. In 2008 ic
rool a legal challenge against the Catering JLC and che Labour Coure, claiming that the
power of the JLC to set minimum pay was unconstitutional. It won the case in 2011
(further discussion in Chapter 5).

Chambers Ireland is nor an employer organisation in the tradirional sense but is a
business nerwork thar aims o promote the economic and social development of chamber
communiries and represent business interests on various forums and committees, e.g.
on the NESC (alongside IBEC and the CIF). Traditionally Chambers Ireland was not
involved in employment relations, but in 2004 it launched ChamberHR, a human
resources and industrial refations arm run by a HR consultancy company. ChamberHR
provides HR advice and information and offers indemnificacion to employers against
the financial costs involved in defending an employment law claim as well as against any
compensation awarded against an employer in an employment law claim ar a seare third
party, e.g. EAT (2010, www.chamberhr.ie).

An employer representarive body that has had a growing voice on public policy
mactters is the American Chamber of Commerce Ireland (Amcham). Amcham is
the representative voice of American MNCs located in Ireland and its mission is ‘ro
promote a business environment that is agtractive’ to these companies (2012, www.
amcham.ie). Policy is developed by Amcham through its working groups on taxation,
employment law, HR leadership, and research, development and innovation and this
policy is presented to media and the government. Indeed, a study of MNCs in Treland
found that Amcham had a high level of access to senior government officials and char
this had influenced the content of Irish laws that transposed EU Direcrives (Collings
et al. 2008). Collings er al. (2008: 258) argue thar ‘most of these directives have been
enacted along lines which are broadly pro-business and tend to impose the minimal
possible restrictions on business and management’. Amcham have proposed that the
the low level of corporarion rax in Ireland should be maintained. They have also stated
thae Trish salary structures need to be aligned with EU norms because ‘wage costs for
manufacturing workers in Ireland exceed that of the OECD average and the US by
approximately 20 per cent and this is not sustainable’ and that “public secror reform
must increase productiviry and reduce inefficiencies’ (Shechan 2010a). In the area of
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union recognition and collective bargaining, Amcham has consistently lobbied the
government against introducing compulsory union recognirion or collective bargaining
involving unions. In 2011 the president of Amcham, Gerard Kilcommins, said that ‘any
dilution of the current voluntary model would create a barrier ro job creation and could
damage our capacity to attract and retain inward investment’ (Higgins 2011¢). It could
be argued chat Amcham’s lobbying has been influential, since the Minister for Jobs,
Enterprise and Innovation in 2012, Richard Bruton TD, said cthat any new legislation
the government introduces will not provide for mandatory union recognition (Sheehan

201 2a).

MEMBERSHIP OF EMPLOYER (ORGANISATIONS

The issue of public sector arganisations becoming members of an employer organisacion
is a relatively recent phenomenon. While initally it might seem incompatible for public
sector organisations to join an cmploycr organisation (traditiona]iy a basrion of free
enterprise), some have taken up membership as a result of high levels of unianisation and
the consequent need for expertise and advice on industrial relations issues. The amount
spent by public sector organisations and semi-state bodies on employer organisation fees
has led to some controversy in recent years in the context of the financial crisis. Ir was
reported thar Colite paid €95,000, ESB paid over €150,000 and the Dublin Airport
Authoricy paid €135,000 in fees to IBEC in 2007, while the Irish Film Board paid
€5.000 and the Citizens Information Board paid €19,000 in 2010 (Sheehan 2011b).
Local authoriries can avail of the services of the Local Government Management Services
Board, a government body which provides human resources and industrial relacions
research and advice and negotiates with trade unions on behalf of the local authority
secror.

There is some debate as to the impacr of firm size on employer organisations. For
example, it has been suggested thar small firms have more to gain by joining employer
organisations (ILO 1975). Such firms are not generally in a positon o employ HR
specialists and owner/managers may not have either the necessary time or expertise ro
effectively handle such marcers. However, subsequent research showed that employer
organisations were not more frequently used by smaller organisarions (Brown 1981;
Daniel and Millward 1983). It has been suggested that small companies can be
problematic for employer organisations because they are less committed to a collecrive
identity and ‘provide fewer membership resources relative ro the demands they make on
those resources’ (Sheldon and Thoendhwaite 2005: 20). Certainly larger companies are
imporeant to associations’ membership strength because of the number of employees
they have and che fees they pay. Research on employer organisations suggests there are
often tensions berween satisfying che interests of larger and smaller employers (Grote ef
af. 2007) and Traxler (2004) argues that associations internationally ‘may have been less
able to maiatain their capacity to integrate smaller companies”. In Germany it has been
argued chat larger, export-oriented companies are having an increasing influence within
employer organisations and have encouraged them to concede to trade union demands
in order o avoid industrial action, while smaller companies are leaving the organisations
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(Thelen and van Wijnbergen 2003). Simifarty, we noted earlier the tensions between
ISME and IBEC over which body can best represent smaller employers.

Membership of employer organisations is scen as a useful indicator of preferred
management approaches to indusuial relacions (see also Chaprer 9). Membership
has eraditionally been associated with the pluralist industrial relations model. Past
research indicated that trade union recognition and formalised collective bargaining
arrangements appeared to be key factors in determining membership of an employer
organisation (Brown 1981). Therefore, it might be expected char companies that
unilaterally derermine pay and conditions and do not negotiate with trade unions are
less likely to be members of an employer organisation. This would be expected to be the
case with non-union MNCs (such as Intel, Dell, Google and Microsoft), which are now
an integral parc of the industrial scene. Some of these firms have brought with them
a particular corporate approach to industrial relations that emphasises dealing with
employees on an individual basis rather than through trade unions. Seme international
research indicates that MNCs generally avoid being members of employer organisations
in the country they invest in (Marginson er 2l 2004). However, a recent large-scale
survey of 260 MNCs in Ireland found thar 92 per cent were members of an employer
organisation and most of these were members of IBEC (86 per cent). Interestingly, there
was not a significant difference in membership rates berween unionised MNCs (92 per
cent) and non-unionised MNCs (85 per cent) (Lavelle er /. 2009). This suggests that
non-union companies here do not view membership of an employer organisation as a de
Jacto acceptance of collectivism and thart they see other benefits of membership.

It is estimated thatr 60 per cent of employees in Treland work in companies that
are members of an employer organisation (Table 4.7). This is much higher than the
employer density rate (the proporrion of employees in employment whose employer
is 2 member of an employer organisation) in the UK but similar to many other EU
countries. As Table 4.7 shows, some European countries have very high employer
densiry rates and this can be related to instirutional facrors. The insticutional conrext
can include legal requirements, trade union density and collective bargaining practices.
Ir: Austria, employers are legally required fo be members of the principal employer
peak organisation (the ‘umbrella’ organisation; there is no higher body), the WKO. In
Belgium, the Netherlands and Spain, employers are nor legally required to be members
of employer organisations but they have to pay fees to a central fund for their secror,
some of which goes towards funding employer organisations (Traxler 2004).

Employers may be mote likely to be members of an employer organisation where
there are strong trade unions (Sheldon and Thornchwaite 2005: 20). This can be
viewed as the contnuing relevance of the key rationale for the creation of employer
organisations, i.e. to deal with unions. Traxler (2004: 56) argues thar that ‘the fate of
employer organisations is closely linked ro the fate of multi-employer bargaining to
which extension pracrices are referring’. In Chaprer 3, we noted the practice in some
EU countries of extending collective agreements to a larger group. Employers engage
in extending agreements or in industry-level bargaining to prevent each other from
competing through lower wages. However, if companies are under significant cost
pressures, they may deem ic disadvantageous to have their pay rates set ac the industry
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or national level and they may leave the employer organisacion. Silvia and Schroeder
(2007) argue char for many firms in Germany, increased costs and quality pressures
as a result of globalisation are the main explanations for a decline of membership in
employer organisations.

Alrernacively, when collective bargaining is decentralised so thac there is less inter-
industry or national-level bargaining, terms and conditions are more likely to be
determined within a company. Employer organisations then run the risk of being less
relevant, since companies are less incentivised to join for solidariry reasons and the needs
of companies in indusirial relations become more diverse (Sheldon and Thornthwaite
2005). The evidence suggeses that when multi-employer bargaining is replaced by
single-employer bargaining, che result is 2 drop in employer densicy (Traxler 2004). As
noted earlier, industry-level bargaining in Ireland is mostly confined to Joint Labour
Commirttees and Joint Induscrial Councils, although these have been challenged by new
and old employer organisarions in recent years (see Chapter 5).

Table 4.7
Employer Organisation Density
Country Employer Organisation Density (%)
Austria 100*
Belgium 767
Denmarlk 05
Finland - S ' 7275
France . 75
Germany . 60
Ireland 60
ltaly 38
Luxembousg 80
Netherlands 85
Norway 65
Portugal 65
Sweden 83**
United Kingdom 35
*2010 **2009 ***2006
Sosree: ICTWSS (Database on Institutional Characteristies of Trade Unions, Wage Setting, State Intervendion and
Sacial Pacrs)

Employer organisations have responded to changes in the economy and changes in
collective bargaining levels with strategies to maintain and arrract members. Strategies
have included reducing membership fees; improving the range of services or conversely,
cutcing the range of services; charging on a fee-per-service basis; focusing more on
the product markec or commercial interests of employers; and merging with other
associations ( Traxler 2004). As noted carlier, IBEC was formed as a result of @ merger
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and some of its services are on a fee basis, e.g. managemens consulting and training,
Increased political lobbying and opinion formation have become another strategy used
by employer organisations in order ro increase their influence and membership (Barry
and Wilkinson 2011; Traxler 2004). For example, in Australia employer organisarions
lobbied extensively in 2011 for changes to labour legislation, some of which they claim
has had a negartive impact on productivity and flexibility (Todd 2012). It has been
argued that the reason why a large proportion of non-union MNCs are members of
employer organisations in Ireland is because of their political influence in economic and
social policy, particularly during the period of narional wage agreements (Lavelle er al,
2009b). It remains to be seen if they can maintain political influence in the absence of
the national agreements and whar effect this will have on its membership.

Advantages and Disadvantages of Employer Organisation Membership

'The potential advanrages and disadvantages of employer organisation membership
for individual organisations are summarised in Table 4.8. One of the disadvantages
of employer organisation membership is a possible reduction of antoromy in decision
making for the individual organisation. Employer organisations will be keen thar
members mainain a standard line in negotiations an pay and conditions of employment
through the development of agreed policy guidelines. The individual organisation must
decide if such norms are appropriate to its pasticular needs. This is less of an issue
in Ireland since the breakdown of the national wage agreements in 2009: companies
now have greater autonomy to decide on pay and condicions. Comparability is also an
important factor. By virrue of association membership, a parricular organisation’s pay
and conditions will generally be compared o that pertaining in other member firms. A
rraditional negotiating tactic of trade unions is to use the terms of collective agreements
(particularly wage increases) struck with some member firms as leverage to secure similar
terms with other organisations.

Theissues ofautonomyand comparability reflect the difficulties employer organisations
face in developing common palicies for a diverse membership. They also highlight che
difficulties employer organisations face in enforcing policy guidelines, and they raise the
issue of control over affiliates. Breaches of agreed policy guidelines by individual member
organisations can derrimentally affect the credibility of such guidelines and may incur
the wrath of sections of the affiliated membership. This has occasionally resulted in Airms
withdrawing from membership or being disaffiliared by the association. Such breaches
of discipline are almost inescapable in associations where membesship is voluneary
and general policies are laid down for a diverse membership. Employer organisations
will often exercise only informal authority over members, relying on persuasion and
peer pressure to secure adherence to common policies. They are generally reluctant o
punish non-conforming members, particularly where expulsion is considered. Should a
large number of enterprises (or even a few significant employers) decide not to join an
employer organisation, its representativencess is clearly called into question. This became
an issue in 2008 in reladon to the REA for the electrical contracting industry: a number
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of employers argued thar the employer organisations which negortiared the REA were
not representative of the industry (Higgins 2010b). See Chaprer 5 for further discussion.

Table 4.8

Advantages and Disadvantages of Employer Association Membership

Advantages Disadvantages

Callective approaches and uniform policy Cost of membership

Advice on trade union mateers o Loss of autonomy

Technical advice and informartion . Loss of fexibilicy _

Skilted negoriarors _ Comparisons with other Arms _
Expert advisory and consultancy services Greater acceprance of role for trade unions

Standardised pay and employment conditions | Greater formalisation in industrial relacions
On par with regional/industry norms
Assistance in industrial relations difficulties
Influence on government/national affairs

An issue of concern for employers with regards to membership can be how association
membership fts in with the corporate personnel/HR philosophy. As noted, employer
organisations have traditionally sought to deal with their employee counterparts through
collective bargaining. However, some firms have a clear preference for a non-union status
and may view membership of an employer organisation as incompatible wich cheir HR
philosophy. Conversely, we noted earlier that many nen-union MNCs have joined an
employer organisation. A mare pragmatic reason for non-membership is related to cost.
An important issue here can be that firms pay the full cost of membership regardless of
services used. By contrast, an organisation that uses management consultans normatly
pays on the basis of services rendered. Most employer organisation subscriptions are
related to the size of the firm (number of employees) or to the companies’ toral salaries
and wages or turnover in a financial year. Subscription costs can be substantial for larger
organisations {Ridgely 1988). Related to the issue of costs may be the perception among
firms with a highly developed and well-resourced HR funcrion thar they do not need
the services provided by an employer organisation. This is based on the premise that
such services can be adequately provided by the company's own HR funcrion (Reynaud
1978). We have seen (above) that the research evidence does not support this view and
it seems that large firms use employer organisations more than small ones (Brown 19815

Daniel and Mitlward 1983).

Tt GOVERNING STRUCTURE OF EMPLOVER OORGANISATIONS

[n general, employer organisations are organised so chat ultimate decision-making power
resides with the affiliated membership. With various models of internal government
in evidence, we can merely generalise on common themes with respect to governing
structures. Windmuller (1984) suggests that the governing structures of the major
employer associations will be composed of three or four levels:
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. Assembly or general meetings
. General or executive council
. Executive board or management committee

o ko —

. Presiding officer (president/general secretary/chairperson).

This structure attempts to cater for membership participation while allowing day-to-
day management to be carried out by full-time staff (Windmuller 1984). Windmuller
(1984) notes thar general assemblies or meetings rarely occur more than once year and
are largely a vehicle through which the membership influence and communicare with
the central administration of the association. They help decide on general policy issues
and elect the various committees. In commenting on their role, Windmuller (1984)
suggests chat general meetings have lictle power beyond the elecrion of executive bodies.
In contrast, the executive or general council tends to be much smaller. It is normally
comprised of elected representatives and some officeholders will often be represenrarive
of various industrial, regional or sectional interests and will meet with greater frequency.
The exccurive or general council is usually responsible for the appointment of the various
committees and monicors their work and the general running of the association. Perhaps
the most importane fayer in the governing structure of employer organisarions is the
management or executive board. This is normally much smaller and meets regularly.
Its membership consists of representatives usually elected on a regional basis from the
various branch/industrial divisions from the major enterprises and some officeholders
of the association. Such bodies may also elect the various standing commirrees (finance,
industrial relacions, law, etc.) depending on whether there is a general council or nor.
Such committees often have the power ro co-opr members and this influence is often
used to bring in prestigious and powerful people from the business community who
can make a valuable contribution to committee work. The execurive board or general
council exerts considerable influence on associaton policies and approaches and,
rogether with the association president and the senior staff, is primarily responsible for
policy formulation and execution.

For many associarions, the position of chairperson or general secretary is a parc-
time position held by a senior manager from an affiliated enterprise. However, with the
increasing demands of association work, this often creares a dilemma for the incumbent
as this job requires considerable time away from their employer. The director general
is normally expecred to administer all the association’s affairs according to the policy
guidelines laid down by the general assembly, the general council and/or the execurive
board. A primary role for the director general will be to manage the professional staff of
the association. The numbers of staff working in employer organisations has generally
increased over time.

It appears thar while employer organisation structure presents an image of active
participatory democracy, this may be somewhat misleading. For pragmaric purposes,
conrrol and direction of association affairs is generally vested in the hands of a small
number of afhliated members who together with the president and full-time staff
oversee the general running of the association. There are parallels in this regard with the
suggestion that there is a tendency rowards oligarchy in trade unions (Michels 1962).
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That is not to say that employer organisarion affairs take litde account of the wishes of
the membership. On che contrary, since affiliation wo employer organisation is voluntary
and because they strive to be the authentic representative voice of their constituency,
such organisations must be very circumspect o take on board the needs and wishes of

their membership.

IBEC’s Organisational Structure

IBEC's ceneral decision-maling auchority is the National Council (see Figure 4.1).
This consists of seventy members: a cross-section of the highest officers within IBEC
and representatives from IBEC's members from business sector associations and policy
committees. There are over sixry business sector associations, i.e. forums in which
employers can discuss issues relevant o their industry. Examples of these associations
are Retail Excellence Ireland, PharmaChemical Ireland and Financial Services Ireland.
One of the moss prominent associations is the Small Firms Association (SFA), which
represents over 3,000 small firms of fewer than fifty employees (2012, wiww.sha.ie).
It provides nerworking opportunities and informartion, advice and representation on
matters of human resources and industrial relarions. [¢ also lobbies the government and
undertakes research.

[BEC’s fifteen Policy Commitrees consist of member companies who assist in devising
IBEC’s position on a range of policy issucs such as transport, education, economics,
taxation and EU policy. This process helps IBEC to try to influence public policy by
lobbying politicians and presenting ics views to the media (2012, www.ibec.ie}. IBEC’
board is ‘responsible for its corporate governance and strategic direction’ (2012, www.
ibec.ie). The board consists of fourteen members and it meets eighr or nine times a

Figure 4.1
Ovrganisation Strueture, IBEC

National Council {70 members)
Director general, president, deputy president, trustees, elected members, chairpersons of
husiness sector associations and policy committees, regional presidents and co-opred members

Board (14 members)
Presidlent, deputy president, past president, director general and eight members of the

National Council

Executive Management Team
Director general, policy and internacional aflairs, industrial relations and HR services,
communicarion, public affairs and markering, sectors, operarions
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year. 'The Executive Team consists of IBECT full-time staff, who are responsible for
carrying our the primary activities and services of the associarion, The team includes
the direcror general position (currendy held by Danny McCoy) and direcrors of five
divisions. Brendan McGinty is director of the Industrial Relations division. IBEC has
six offices: in Dublin, Warerford, Cork, Limerick, Galway and Donegal.

CoNCLUDING COMMENTS

This chaprer has reviewed the structure and functions of employer organisations.
Employer organisations were generally created to deal with trade unions and their
functions have broadened over time. Many are now heavily engaged in lobbying and
presenting their positions on a variety of public policy issues. In che U, there is a
strong rradition of employer organisations negotiating with unions ar an industry level
and the funcrion of employer organisations in this case is to co-ordinate the employers’
negotiating position. In Ireland, there is only limited industry bargaining and employer
organisatons, including IBEC, have to adjust to a changed induserial relacions landscape
in which pay bargaining has shifted from national to firm level. Chaprer 5 considers the
differing perspecrives of employer organisations on collective bargaining and there is
discussion on recent developments in minimum wage setting.



CHAPTER 5
Dispute Resolution and Wage-setting Institutions

InTRODUCTION

While emplayers and employees have a common interest in keeping companies open
and crearing employment, they can also have conflicting incerests over a range of issues
such as pay, workload and working hours. For this reason, many organisarions have
procedures and mechanisms for addressing conflict in order to avoid lengthy disputes
ot poor working relationships. As well as organisations having their own internal
mechanisms, governments recognise thar some disputes can be difhiculr o resolve
and employers and employees may need third-party agsistance. The need for dispuce
resolution institutions is driven by a need to promote social justice and also by political
and economic imperatives. Political pressure can arise from a need for the state 1o acrin
the role of industrial peacemaker, especially in the case of disputes in essential services
like electricity, warer and police (Farnham and Pimlore 1990} The study of industrial
relations has long been concerned with the role of institutions. Early industrial relations
scholars such as Flanders (1965) and Dunlop (1958} gave institutions a central role in the
study of industrial relations, while others from radical or Marxist perspectives criticised
this institutional focus. Radical thinkers drew arrention o the need to study industrial
relations as a struggle for power and conrrol (Edwards 2003; Fox 1973; Hyman 1975).
Despite such differences of emphases, there is general agreement amongse scholars,
practitioners and policymalkers that insticusions are an important pare of industrial
relations.

in Ircland there are numerous bodies responsible for assisting employers and
employees to resolve dispures and for adjudicating on employment righes. The LRC and
the Labour Court deal mainly with collective dispures chat involve unionised employees,
¢.g. the Aer Lingus cabin crew dispute in 2011 and the Vita Cortex redundancy dispure
in 2012. The Employment Appeals Tribunal (EAT), the Equaliry Tribunal and Righes
Commissioners generally deal with disputes involving individual employees who claim
tha cheir rights under 2 particular employment law have been breached, e.g. unfair
dismissals or maternity legislarion. Another area in which the stare is often involved
in industrial relarions is in minimum wage sewing. Ireland has a somewhar unusual
minimum wage structure in chat there is a Nadonal Minimum Wage but chere are
certain secrors where pay setting is undertaken by Joint Industrial Councils (JICs}
or Joint Labour Commirrees (JL.Cs). The issue of whether a counory should have a
minimum wage was an issuc of contentious debate for over a hundred years and chis
debare has re-emerged in lreland since the economic crisis. The cuerent operation of
JICs and JLCs is regulared by the Industrial Relations Act 1946. Larer we will discuss
their functions and rhe challenges to their survival which have emerged in recenc years.
First, we will examine the dispute resolution bodies currently in operation in Ireland.
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L asour Count

The Labour Court was established at a time when there was very litde by way of
employment legislation. The original function of the Court was not to determine legal
rights but to promote harmonious relations berween workers and their employers
and ‘for this purpose ro establish machinery ... for the prevention of trade disputes’
(Industrial Relations Act 1946). The creation and operation of the Labour Court
reflected the voluntarist nature of Irish industrial relations. This voluntarism means that
parties are generally free to attempt to resolve disputes through the process of collective
bargaining. Trish law places no compulsion on employers or employees to engage in
collective bargaining or to reach agreement. It also places no onus on employers to
negotiate wich trade unions. However, many employers and employees tend to seck
agreement rather than risk the costs associated with either side waking industrial action
in order to achieve their demands. The Labour Courr fits into this volunrarist system
because in the collective industrial relations areas it deals with, the parties are generally
free to choose whether to use the Court or not and parties are free to accept or reject
the recommendations of the Court. In this respect, the Labour Court is very unlike a
‘court of law'. Ocher differences between the Labour Court and a courr of law are that
the Labour Court aims to find agreement berween parties in a fast, fair, informal and
inexpensive way. It rarely uses its powers to summon witnesses and hear evidence on
oath and its composition differs from that of a court of law (Labour Court Annual
Report 2010). Indeed, the Labour Court has been aptly described by the High Court
as ‘a mix of arbitrator, facilitator and inquisitor, It is a tribunal with specialist experrise
in a wide arca including labour law, labour relations, social and political policy” (Dufly
2010: 69). In addition to adjudicating on cases, prior to 1990 the Court also engaged
in conciliation and investigated equality complaints. However, under the Industrial
Relations Acr 1990, the conciliation function and Equality Officers were transferred to
the Labour Relations Commission {LRC).

The Labour Court currently consists of a chairman, two deputy chairmen and
six ‘ordinary members’ (three employer members and three worker members). The
Minister for Jobs, Enterprise and Innovation appoints the ordinary members after
receiving nominations from IBEC and ICTU. However, the ordinary members do
nor act as representatives of these bodies — while sitting on the Labour Court they act
independently. The members of the Court are former industrial relacions practitioners
with no requirement for legal qualifications, although some members do have legal
gualifications. Up to 2003 the chairman was Finbar Flood, who was previously chief
executive of Guinness Breweries. The current chairman, Kevin Dufly, was previously
assistant general secretary of FCTU. The Court normally sits in a division comprising
three people: the chairman (or a deputy chairman), an employer member and a worker
member. In special circumstances, all of the members of the Court may sir on a case.

The number of cases dealt with by the Labour Court rase dramatically throughout
the 1970s, reaching 1,045 recommendations in 1983 (see Figure 5.1). The number
of cases completed fell in the 1990s when compared to the 1980s. Recent years have
seen a return to high usage levels, with the number of cases completed peaking in
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2010. This concrasts wich the sinuation in the 1960s, when the Court heard on average
100 cases per year. The high usage of the Labour Court emphasises the high degree of
reliance on institutional usage in [reland and chis has been arrribured o the growth in
proceduralisation and the requirement in procedure agreements thar parties in dispure
refer an issue to the Labour Court prior to any strike, lockout or other form of industrial
action (Wallace and McDonnell 2000; Wallace and O Sullivan 2002). While it may
be understandable that third parties will voice concerns abour the level of usage, it is
arguable cha this is an integral part of the industrial relacions system. It is also a system
thar the acrors (as measured by their revealed preferences at least) appear content to
utilise on a regular basis.

Figure 5.1
Labaur Court Cases C(Jf')!pfez‘et[, 19732010
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Source: Labour Coure (various Annual Reports)

Industrial Relations Functions
“The Labour Court has the following functions in relation ro industrial relations. Ir must:

* investigate trade disputes under the Industrial Relarions Acts 1946G--2004;

* investigate (at the request of the Minister for Jobs, Enterprise and Innovation) trade
dispures affecting the public interest, or conduct an inquiry into a trade dispute of
special importance and report on its findings;

*  hear appeals of the recommendarions of Rights Commissioners under the Industrial
Relations Acrs;
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establish JLCs and decide on questions concerning cheir operation;

register, vary and interpret employment agreements;

register J1Cs;

investigate complaints of breaches of registered employment agreements;
investigate complaints of breaches of codes of pracrice made under the Induscrial
Relations Act 1990; and

give its opinion as to the interpretation of a code of practice made under the
Industrial Relations Act 1990, (2012, www.labourcourr.ie)

Under the Industrial Relations Acts 1946-2004 there are prescribed circumstances in

which the Labour Court may investigate disputes. The Court may investigate when:

it receives a report from the LRC that no further efforts on its part will help to
resolve the dispute;

it is notified by the chairperson of the LRC that it has waived its function of
conciliation in the dispure;

it is hearing an appeal in relation to a recommendation of a Rights Commissioner;

it decides after consultation with the LRC that exceptional circumstances of the case
warrant a Labour Court investigation; and

there is a direcr referral o the Labour Courr and an advance acceprance of the
Courrt’s recommendation under Sections 20(1) and 20(2) of the Industrial Relations

Act 1969.

Most cases are referred ro the Labour Court by one or both of the parties to a dispure, but

occasionaily the Court will intervene in a dispute and invite the parties to a hearing. This

tends to occur in high-profile cases of national importance, e.g. the air traffic controllers’
dispute thar disrupted flights in 2008. Most of the cases referred to the Court are those
that have already used the conciliation service of the LRC bur have failed to reach
agreement, or those thar are appeals of decisions of Rights Commissioners, Table 5.1

; Samré."L:ibpiir Court Annual '-I_.{c:'[éq';ts'.:(?.(]{)[)—'_lm ()j L
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indicares a change in the type of industrial relations issues considered by the Courr in
2010 compared to 2000. In particular, chere were significant increases in the numbers of
cases related ro the legally binding regulacions of JLCs (Employment Regulation Orders)
and JTCs (Registered Employment Agreements). A significant proportion of these were
cases concerning the scope of the Construction REA {i.e. who it covered) or cases
taken by trade unions and the employer body, the Construction Industry Federation
(CLF), against employers for alleged breaches of the Construction REA. This reflects the
increased challenges facing pay-setting institutions during the econemic crisis.

Employment Law Functions

Although it was inidally solely an industrial relations body, the Labour Court now has
an additional range of funcrions in the area of employmenc law. Under these provisions,
employees can make a claim alleging that one of their individual employment rights
has been breached by an emplover. This can happen in relation to legislation dealing
with equality, minimum wage, organisation of working time, fixed-term work, part-
time work, and safery, health and welfare ar work. Some employment law issues go
directly to the Labour Coure but many reach the Court when an employer or employee
is dissatisfied with the previous decision made by the Righes Commissioner or Equalicy
Tribunal and they appeal it ro the Court. Most of the Labour Court’s caseload relates to
the Organisation of Working Time Act 1997 and appeals of decisions of the Equalicy
Tribunal under equality legislation. Table 5.2 shows the increase in employment laws
for which the Court has been allocared responsibilicy in the lasc decade. Its increased
work in this area has had a number of implications. First, the Labour Court {2011:
4) notes thar although employment law cases consticure abour a third of its caseload,
they account for a greater percentage of the workload of Court members because of
‘the complex issues of fact and law’ that they raise. The Court (201 1: 4) irself has been
critical of the waste of resources arising from hearing appeals of employment law cases

Table 5.2

Employment Rights Referrals to the Labour Court, 2000 and 2010

Category - _ : o 2000 2010
Equality : B e ' 5200 88
Working time ~ o B . . GG | 279
National minimum wage o nfa 21
Fixed-term worlc n/a 43
Safety and health : n/a 16
Parc-time worle ™ _ nfa _ 10
Information and consultation Lo nfa 0
Exceptional collective redundancies _ - oafa | 0]
Total P I & 13 459
Satiree: Labour Coust Annual Reports {2000.-2010) EERREE
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that it believes are ‘clearly unmeritorious’. While the Equalicy Tribunal can throw out
cases it believes to be frivolous, the Labour Court must hear all cases that come before
it. Second, the Court has expressed some discomfort at the adjudicarive funcrions it has
been given for employment law. It has stated that employment law cases necessitare
different skills and different procedures than were traditionally required’” and court
procedures have to ‘reflect the legal principles inherenc in the determination of legal
rights and responsibilities’ (Dufly 2010: 68; Labour Courr 2008: 4). In industrial
relations disputes the remit of the Court is to ‘resolve disputes’, but in employment law
cases the Courrt has less discretion in regard to how it reaches its decisions and it must
follow the legislation’s provisions with regard to redress (actions it can take to award the
successful claimant). For example, equality legislacion stipulates the maximum amount
of compensation the Court can award in equal pay and equal reatment cases.

Investigations and Outcomes

‘The Labour Court investigates disputes by requiring the parties to attend a hearing,
although there is no compulsion on them to artend. The hearings are usually held in
privare, unless one of the parties concerned requests a public hearing. The majority of
hearings take place in Dublin, but hearings take place in other cities as necessary. The
Court requires that each side make a written submission to it outlining the background
to the dispute and their arguments. In induscrial relations cases, wrirten submissions
should reach the Courrt no larer than five days in advance of a hearing and in many of
the employment law cases, written submissions must be made no later than seven days
before a hearing. At the hearing, a spokesperson from each side will read our the written
submission to the Court and the parties are free to make additional arguments and
raise queries on each other’s case. The members of the Courr may also seck clarificarion
ot claboration on the arguments of the employer or the employee. The outcome of
a Labour Court investigation Is a recommendation. In standard induscrial refations
cases, the Court aims to issue these recommendations within three weeks (Labour
Court 2001). Where the ordinary members of the Courr agree on the recommendation,
then the chairman has no role in decision making. The chairman’s role arises when che
ordinary members do not agree on the recommendation; then, the chairman makes the
final decision on the matter. A recommendation normally takes the form of a summary
of the case submitted by each party to the dispute followed by a rationale for the Court’s
recommended solution. Occasionally the Court may issue an oral recommendarion. If
any member of the Courr dissents from the recommendation (i.e. disagrees with it), this
is not issued. The Labour Court publishes its recommendations on its website.

The Industrial Relations Act 1969 outlines that ‘the Court having investigated a erade
dispuce may make a recommendation sctring forch its opinions on the merits of the
dispute and the rerms on which it should be settled’. This marked a change from the
Industrial Relations Act 1946, which required the Court to have regard to a number of
issues when making recommendacions. This included the public interest, the promotion
of industrial peace, the fairness of the rerms to the parties concerned and the prospect
of the rerms being acceprable to them. This section was repeated in 1969, since it was
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clear to the Court that it was almost impossible to reconcile all of the criteria (Kerr
and Whyte 1985). R.J. Mortished, the first chairman of the Court, highlighted this
when he wrote that ‘a sertlement acceptable o the parties might be against the public
interest and one which was not acceptable to the parties would not promore induscrial
peace’ {Labour Court 1948). "The role of the Court has been described as one of
persuasion, cajoling and che promorion of accommodarion amongst the parties before
it. lts recommendarions have been described as soft regulacion instruments (Duffy cited
in Forde 1991; McCarthy 1984; Teague and Thomas 2008; von Prondzynski 1998).
At times, the Court has been accused of being anti-employer, anti-union or anti-
government, but such criricisms generally relate to the perceived effectiveness of the
Court ar the acceptability of its recommendations, notv its role within the induscrial
relarions insticutional framework (see Forde 1991).

There is no regularly collected informartion on the extent to which Labour Court
recommendarions are accepted by the parties who use it. Kevin Dufty, chairman of
the Court, said he believed chat around three-quarters of recommendations are
accepred (Fndnstrial Relations News 2004). However, there is evidence of much lower
acceprance rates in union recognition cascs, in which a union rakes a case against a
non-unionised employer and secks the Labour Court to recommend rhar the employer
recognise and negotiate with the union. Berween 1990 and 1999 only 30 per cent of
employers actually recognised a union following a Court recommendation (Gunnigle
et al. 2002). Even though the parties to a dispute are generally free to reject Labour
Courr recommendations, there can be significant constraints to doing this, e.g. negative
publicity and the prospect of a protracted dispute. Even where rejected, a Labour Court
recommendation may continue ta have relevance, being used as the basis for further
negotiations between parties,

In addition to recommendations, the Courr may issue determinations, decisions or
orders, depending on the relevant legislation under which an issue has been heard, and
these can have binding effect. When issuing a decision on an appeal from a Rights
Commissioner’s recommendation in an industrial relations case, the decision is binding
on the parties. A similar stipulation applies where workers or cheir trade unions refer a
dispute on their own ro the Court for investigation under Section 20(1) of the Industrial
Relarions Act 1969. In such cases, the union side has w agree in advance ro accepr
the Court’s recommendation. Such referrals have frequently been used in trade union
recognition cases when a union tries to persuade an employer to recognise and negotiate
with it buc employers are not bound by the Court’s recommendartion. While the Court’s
recommendations may be stated as binding in these instances, there is no mechanism
by which the recommendation can be enforced. The Labour Court carcfully notes thac
‘where the recommendarion of a Rights Commissioner in an industrial relations case is
appealed to the Labour Court, it is expected that the parties will abide by the Court’s
decision on the appeal’ (2012, www.labourcourt.ie). This seems to accept thar it is not
legally binding. By contrast, the Courr indicates that there are certain types of cases in
which the decision of the Court is enforceable through the civil courts, i.e. they are
legally binding. Such cases include:
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o appeals of decisions of Rights Commissioners under the working time, national
minimum wage, part-time, fixed-term and safety and health legislation;

« appeals of decisions of Equality Officers under equality legislation;

*  determinations under the Industrial Relations Acts 2001-2004;

»  complaints of breaches of registered agreements; and

*  Employment Regulation Orders made by the Court (2012, www.labourcourt.ie).

Despite the objective of the Industrial Relations Act 1946 to keep legal intervention out
of industrial relations, the Labour Court has itself been the subject of legal challenges in
recent years. A number of legally binding Labour Court decisions have been challenged
by employers in che High Court and the Supreme Court. These include judicial reviews
taken by Ashford Castle and Ryanair under the Induscrial Relations Acrs 2001-2004
and by employers in connection wich Employment Regulation Orders and Registered
Employment Agreements. Such chailenges dilute the principle of the Labour Court
being a court of last resort and they have resulted in a greater level of formalicy in Coust

procedures (Dufly 2010).

TabIeSS e S e .
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In February 7011_, the govemmcm cut thc Natmnal Mimmum Wage by €1 per hour to C 63

In ]anuary 2011, ) allt minimum wage worlkers in fotir hotc]s in. t]le 0} Caﬂaﬂhan Hotel group were
called to'a rnectmg ar which they were a‘;l\cd mc[mduﬂly to signa. form giving their’ emplo}*u_
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InpusTRIAL RELATIONS ACT 1990

The Industrial Relations Ace 1990 marked the maose significant change to the collective
insticutional arrangements in Ireland since the Industial Relations Act of 1946, The
main change was the establishment of a new body, the LRC, and the continuation of the
Labour Court with a revised and mare limired role. A number of rationales underlined
the insticutional changes. There was a desire to encourage local settlement of disputes,
to promote ‘best peactice’ industrial refations and ro restore the Labour Court to a ‘court
of last resore’. The then Minister for Labour, Bertie Ahern TD, norted thar ‘one the main
reasons for establishing the Commission is to have a body with primary responsibiliry
for the promotion of better industrial relations’, which would ‘be able to highlight
examples of good practice and encourage others o adopr similar practices” (Diil
Debates 1990: 747--8). It was envisaged that the Court would again become ‘the final
authorirative tribunal in industrial relacions macters’ whose recommendations would
once again be documents ‘with grear moral authority wirth the main responsibility for
dispute resolucion being shifred back ro the parties themselves’ (Kerr 1991). The main
opposition to the changes came from the Labour Court, which expressed difficulty in
understanding ‘how the effectiveness of the conciliation service or the quality of its work
could be better achieved under the proposed LRC than was possible under the Court’
(Labour Court 1989: 108). Despite the Labour Court’s opposition, the establishment
of the new institutional arrangements proceeded smoothly and the LRC commenced
operation in January 1991,

Lasoun Revations COMMISSION

The Labour Relations Commission {LRC) is a tripartite body with trade union,
employer and independent representacion on its board, but its day-to-day services are
carried out by Industrial Relations Officers (IROs) and Advisory Ofhcers. The LRC's
functions are listed in Table 5.4, with conciliation being its primary and most important
function. This is evident from the extent of the demand for the service bur also because
cases will typically be concerned with efforts to resolve disputes involving many workers
(Table 5.4). Conciliation is ‘an advisory, consensual and confidential process, in which

Table 5.4 :

Summary af Functions of the Labour Relations Commisston

= Provide an industrial relations conciliation service

* Provide a mediation service

o Provide a Rights Commissioners service

= Provide an industrial relations advisory service

e Assist JLCs and [ICs in the exercise of their functions

< Review and moniror developments in the area of industrial relations

o Undertale industrial relations research

o Organise seminars and conferences on industrial relations and human resource |
management issues '

Sororee: LRC Ansiuzl Report (2010} -
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parties ta the dispute select a neutral and independenc third parcy to assist them in
reaching a mucually acceptable negotiated agreement’ (Law Reform Commission
2010: 17). Conciliation can involve meerings or ‘conferences’ between rhe dispuring
parties either jointly or separarely with an IRO, who steers the discussions and explores
possible avenues of sertlement in a non-prejudicial fashion (2012, www.Irc.ie). IROs
have no power ro compel the parties to reach agreement. While there are advantages and
disadvantages o conciliation, it is this element of ‘disputant concrol’ that is the essential
ingredient of conciliation thar makes the process attractive to the parties. As noted,
conciliation was originally a function of the Labour Court bur this was wransferred to
the LRC on its establishment. Research indicates thar serelement rates ac conciliation
have been higher since the LRC has taken responsibility for this (Table 5.4; Wallace and
(' Sullivan 2002).

Sunivce _L.lbnur Calirt: '1ﬁd LRC various Annml Reports
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Table 5.6
RC Conciliation in Action: Bin Collection

Two separate dispuces over the outsourcing of waste by county councils were resolved in
October 2010, following ralks which were held at the LRC. SIPTU was involved in both
disputes.

Refuse warkers ac Diin Laoghaire-Rathdown council had balloted for strike action over the
planned outsourcing of the council’s bin collection service to Panda, a privite waste collection
company. However, the strike — as well as the council’s awarding of the contract to Panda —
was deferred pending the outcome of LRC conciliation talks. The union had alse ballored
members at the other three Dublin councils for supporting action. An agreement reached ar
the LRC o end the dispute was accepted by the workers involved. The agreement includes a
redundancy and compensation package, as well as the maintenance of direct labour in one
of five waste collection services in the Diin Laoghaise—Rathdown council area. According ro
SIPTU, the union has also received a commitment by the management of the four Dublin
local authorities (including Diin Laoghaire~Rathdown) ta comply with the terms of the Crake
Park Agreement in respect of the outsourcing of waste collection services. Furthermore, the
four Dublin councils have accepred that direcr labour will continue in the provision of waste
collection ‘services across the ciry and county. It was also agreed that any financial savings from
the LRC agreement will form part of the surplus for distribution among union members.
The council previously seated thac it expect{_d o ‘malke a aubstanml ﬁnanc:al saving' from the
outﬁiourcmg of the waste collection service. :

Tn another proposed outsourcmg of refuse collr.ctlon, at Cork Counry Councti SiPTU
members vored to accept outsourcmg to a private contractor. The LRC settlement in this case
means thar staff affected by the outsolrcing will have che option of redepioyment within the
Council, a transfer DF underta]ungs to the new contractor or a rt.dunci'mcy paclcage.. .

Source: F’mc:ll) {2010b)°

Workplace Mediation Service

The mediation service is the newest service of the Labour Relations Commission,
introduced in 2005. Mediation is ‘a facilirative, consensual and confidential process, in
which parties to the dispute select a neutral and independent third party to assist them in
reaching a mutually acceptable negotiated agreement” (Law Reform Commission 2010:
17). In practice, there is aften very litdle difference between conciliation and mediation,
but the distincrion within the Labour Reladions Commission relates o the types of
disputes for which mediation and conciliation are used. The LRC's mediacion service
is aimed av workplace disputes that have not already been referred to the conciliarion
service, the Righes Commissioner service, the Labour Court or other dispute resolution
body. These disputes are relatively small scale, involving individuals and small groups.
Typical issues referred to mediation may be interpersonal differences, a brealidown in a
working relationship, bullying, issues arising from a grievance and disciplinary procedure
and group dynamics (LRC Annual Report 2006). Thf. mediation service received thircy-
eight referrals in 2010 (LRC Annual Report 2010).
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Advisory Service

The introduction of the advisory service of the LRC was a particularly innovarive
fearure of the Industrial Relations Acr 1990. The Act provides thar ‘the Commission
may if it thinks fit, on request or on its own initiative, provide for employers, employers’
associations, workers and rrade unions such advice it thinks appropriate on any matter
concerned wich industrial reladons’. Duffy (2010: 66~7) notes that the creation of
the LRC ‘emphasised the imporrance of promoting good industrial relations practice
so as to avoid industrial conflict, racher chan merely seeking to resolve disputes when
they arise’. This conflict prevention element is most relevant to the Advisory Service,
which can assist employers and employees in non-dispure situations to help build and
maintain positive working relacionships and effective dispute resolution mechanisms
in the workplace (LRC Annual Report 2010). According to the Minister for Labour
in 1990, Bertie Ahern TD, the reasoning behind the establishment of the Advisory
Service was that there were some organisations using the Labour Court’s conciliation
service regularly and it was clear that chere were underlying problems that needed ro
be addressed in a more fundamenral manner (Ddil Debates 1990). Disputes may be
merely a symptom of greater underlying problems in the workplace and such problems
often remain after a dispure has been settled. To this end the Advisory Service carries out
industrial relarions reviews. These involve an examination of an organisation’s industrial
relations procedures and practices by an Advisory Officer, followed by the issuing of a
report containing recommendartions for the parties involved and, if needed, by follow-

2010Y;
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up assistance through joint working parties (LRC Annual Report 2000). In 2010,
significant areas of activity within the Advisory Service were facilitation and training
{(Tables 5.7 and 5.8). Facilitation occurs when the LRC offers assistance ro companies
thar wanrt to improve work organisacion and procedures, e.g. introducing new worlk
practices and struccural change (LRC Annual Repore 2010), The LRC uffers training to
organisations on areas sach as grievance and disciplinary procedures, negotiations and
consulrations (LRC Annual Report 2010).

Another Advisory Service funcrion is to draft codes of practice in consultation with
employer and trade union organisations and other inrerested parties (Table 5.9). When
approved by the LRC, the draft is then submitced to the Minister for Jobs, Enterprise
and Innovation, who can make a scatutory inscrument. The codes are intended ro give
guidance to employers and trade unions on particular issues and are intended to have
strong moral authority. Codes of practice are not directly enforceable as a breach of the
code and will not atcrace any civil or criminal sanction. They are, however, ‘admissible in
evidence’ in cases before the stare chird parties, For example, in unfair dismissals cases a
Rights Commissioner or the Employment Appeals Tribunal may inquire if an employer
has followed the dismissals steps recommended by the Code of Pracrice on Grievance
and Disciplinary Procedures.

One of the more controversial codes of practice in recent years has been Staturory
[nstrument (SI) Number 76, the Code of Practice on Volunrtary Dispute Resolution.
Under the code, the LRC provides assistance in cases taken by workers/unions about
pay and conditions of employment where there is no collective bargaining in a company,
L.e. in generally non-unionised companies. The code of practice and the accompanying
legislation {the Industrial Relations (Amendment} Aces 2001-2004) have been the
subject of much debare, and since a Supreme Court case involving Ryanair in 2007, the
use of the Act and the code has diminished. Only seven cases were referred to the LRC
under the Code of Practice on Voluneary Dispute Resolution in 2010 compared with
82 in 2006 (LRC Annuai Reports 2006 and 2010). (See Chapeer 2 for more abour the
Ryanair case.)

Table 5.9

LRC Codes of Good Practice’

+ Dispure procedures, including procedures i’ essential services
* Dhuries and responsibilities of employee Lepresenratwes .
o Grievance and disciplinary procec[urcs

*  Compensatory rest periods :

= Sunday working in the retail crade

* Voluntary dispute resolution :

* Procedures for addressing bullying in the worl\phu_

° Victimisation

o Access o part-time work .

* Protecring persons meloycd in other peoples homc_s

. Guldc_ to wnrl\-related stress -

.Sarme L RC Annml Report (70 10
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Ricurs COMMISSIONERS

The office of Rights Commissioner was created under the Industrial Relations Act 1969
with a view to preventing minor issues becoming major dispures (Cashell 2010}, The
cascs that can be heard by Rights Commissioners cannot involve rates of pay, hours or
times of work, or annual holidays of a body of workers, since it was envisaged that these
issues would be dealt wich by the Labour Court (Cashell 2010). Therefore, most Righes
Comumissioner cases relate to individual employees, though there have been instances
of groups of employces involved in the same dispure submiuing individual cases.
For example, in 2009 twenty-eight Dell employees in Limerick who had been made
redundant submitted twenty-eight individual claims to the Rights Commissioners,
claiming breaches of their rights during the redundancy process. In that instance, the
employer and employees agreed thar the Rights Commissioner’s decision in the first
case heard would be applied to the other twenty-seven cases (Higgins 2009b). The
Rights Commissioner can only hear cases involving employees who have access to the
Labour Court. This requirement means that certain categories of state employees (e.g.
civil servants and Gardaf) cannot refer cases to Rights Commissioners, since they are -
not permirred to use the Labour Courr. Instead, these state employees have their own
separarte systems of dispute resolution. Any case heard by Rights Commissioners cannor
have already had a Labour Court recommendation abour the dispute; ¢his is to prevent
cases being appealed from the Labour Court, which would undermine the Court’s
recommendations. Finally, a party to the dispute must not have objecred in writing to
a Rights Commissioner investigation under the Unfair Dismissals Acts 19772007 and
Industrial Relations Acts 1969-1990.

Initially, the Rights Commissioner service operated from the Department of Labour;
since 1991 it has been artached to the LRC and there were fifteen Commissioners in 2010
(LRC Annual Report 2010}). The Minister for Jobs, Enterprise and Innovarion appoints
Rights Commissioners from a panel submitted by the LRC, which in practice builds the
panel following nominations from ICTU or IBEC (Cashell 2010). Investigations are
held in private, with Rights Commissioners obliged to issue a written recommendation
or decision. These can be appealed ro cither the Labour Courr or Employment Appeals
Tribunal depending on the legislation involved. Under the Industrial Relations Acts
1969-1990, a recommendation by a Rights Commissioner is not legally binding and
there is provision for an appeal to the Labour Court, which must be applied for within
six weels from che date of the recommendation. Frequent issues chart arise in cases under
the Induscrial Relations Acts are pay, unfair dismissals, disciplinary matters and unfair
treatment/harassment (Cashell 2010; Hann and Teague 2008). The focus on individual
disputes delineates the service from conciliation in the LRC, although individual
dispures may also be dealt with at conciliation. However, there is one vitally importane
distincrion berween the two services. When a Rights Commissioner’s recommendarion
is appealed to the Labour Court, the decision is binding. This does not apply when the
case is referred to the Labour Court following LRC conciliaton; the difference can be
hugely important for either an employer or employee considering referring a case to a
Rights Commissioner. Appeals against a Rights Commissioner’s recommendation under
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individual employment legislation are made to the EAT and all appeals here must also
be made within six weeks.

The Rights Commissioner service was intended co resolve disputes on day-to-day
industrial relations issues bur the work has shifted to dealing with complaints under
an extensive number of employment laws (Cashell 2010). In recent years, there has
been major growth both in the number of picces of legislation for which Righrs
Commissioners have responsibility and in the usage of the Rights Commissioners’
service. The Rights Commissioners cover thirty-three different faws and regulations (full
list available on www.lec.ie). Figure 5.2 shows the number of referrals o the Righes
Commissioners has increased dramatically, particularly since 2004. Berween 2000 and
2010, the number of referrals increased by over 388 per cent. The pieces of legislation
that have accounced for most referrals to the Rights Commissioners between 2000 and
2010 were the Payment of Wages Act 1991, the Unfair Dismissals Acts 19772001, the
Organisation of Working Time Act 1997 and the Induserial Relations Acts 1969-1990.

The increase in the number of referrals is likely due 1o the increased amount of
employment law, the reduction in union density (so thar fewer dispuces are likely to
be resolved collectively) and the economic recession (with more disputes abour pay
cuts). When operating under the Industrial Relations Acts 1969-1990, the Righes
Commissioners follow their own procedures and adopt their own pracrices, since
thar legislation does not give guidelines on how the porential outcomes of cases are to

Figure 5.2 . . ST RSN
Referrals to the Rights Commissioner Service. -
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20,000 —
15,000 —
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Sowrce: LRC .A'nm:l.a.l Repart (2010) .
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be decided. Like the Labour Court, Rights Commissioners have less discretion with
cases under individual employment law because of the need to apply the criteria of
the relevant legislation (Commission of Inquiry on Industrial Relations 1981; O'Leary
2000). A study of referrals to the Rights Commissioners in 2006 showed thar 70 per
cent did nort resulr in a recommendation or decision, since these were settled before or
during the hearing or were withdrawn. Hann and Teague {2008) argue thar this reflects
the problem-solving nature of the service. There appears to be a high level of sacisfaction
with the Rights Commissioners, which has persisted over rime (Cashell 2010; Kelly
1989; Wallace 1982). Cashell (2010: 72) atrributes chis to the face chat the service is
‘a simple, informal, lawyer-free institution where ordinary people can setde their affairs
amicably without expense, delay, technicality or “hassle™.

REFORM OF INSTITUTIONS

While the services offered by che dispute resolution bodies have been praised by many
users, they have also been the subject of some criticism. Much of this has related to
operational inefficiencies: duplication of work across bodies; the signiticant rime delays
in cases being heard, with delays of up to cighty weeks: confusion amongst users as o
which bady is responsible for which case or dispute; and the increasing legalistic nature
of some bodies (Bruton 2011; Sheehan 2011a; Teague and Doherty 2009). Various
governments have commissioned reports on instirutional reform but none were acted
upon. In 2011 the Minister for Jobs, Enterprise and Innovacion, Richard Bruten TD,
announced a ser of proposals on reforming the state dispute bodies wich the aims of
promoting harmonious workplaces and a culture of compliance with employment law;
reducing the number of disputes wichin the workplace; delivering a responsive, user-
friendly service; and delivering value for money (Deparumenc of Jobs, Enterprise and
[anovacion 2012). The first change was the creation of a new service in January 2012,
the Workplace Relations Customer Service, which acts as a single point of contact for
users of the dispute resolution bodies instead of users contacting each relevant body.
It is intended that this service will provide one website covering all dispure resolurion
services informarion, rather than each body having a separate website (Department
of Jobs, Enterprise and Innovation 2012). Secend, a single complaints form has been
introduced, replacing the chirty-three different forms that previously existed. The third
and most significant change is the planned rationalisation of the current bedies into
two: a Waorkplace Relations Commission (WRC) and the Labour Courr.

The WRC will result from a merger of the activicies of the National Employment
Righes Authority {NERA), the LRC, the Equality Tribunal and the frst-instance
functdons of the Employment Appeals Tribunal (see Chapter 6) and the Labour Courr.
The WRC will have the following services:

o Advisory and Informarion Service (AIS)

*  Registration Service

¢ Conciliation and Early Resolution Service (CERS)
o Adjudication Service
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e Compliance and Enforcement Service (CES)
*  Corporate and Strategic Service (CSS) (Deparcment of Jobs, Enterprise and
[nnovarion 2012}.

The CSS will be responsible for the financial and operational functions of the new
system. The AIS will provide information ro employers and employees {as NERA does
currently) and it will continue many of the current LRC Advisory Service functions,
such as drafting codes of practice and implementing the Frequent Users Initative.
The Registration Service will have ‘overall responsibility for steering the case through
the system and ensuring it is dealt with efhcienidy and effectively’ (Department of
Jobs, Enterprise and Innovatien 2012: 15). The CES will incorporate the current
functions of NERA, i.e. the inspection and enforcement of employmenc law. Labour
Inspectors currently working in NERA will be renamed Compliance Ofhceers in CES,
New functions of Compliance Oflicers include the power to submit an enforcement
complaint against an employer to the Labour Court, and to issue fines against employers
for cermin breaches of law. The CERS will offer conciliation {currently offered by the
LRC) as well as an early resolution service with the aim of assisting parties to reach
agreement on a voluntary basis and without the need for adjudication. It is envisaged
that agreements made berween employers and employees in early cesolution will be
binding and enforceable by the civil courts.

Where a case is submitted for adjudication, all complaines will be heard and
adjudicated in private in the first instance by one person in the WRC. Any appeal of
a WRC adjudicaror’s decision will have to be submitted to the Labour Coure wichin
forty-two days. The Labour Court will be expanded, with four divisions, and it will
incorporate the curtent appellate functions of the EAT (appellate’ meaning the hearing
of appeals of decisions made by other bodies). It is planned ¢hac there will be a six-
month time limir on the submission of complaints and there will be time limits on the
complaint process, from making a complaint to getting a decision (Shechan 2012a).

These are the most significant changes to the dispute institutions since the Induscrial
Relations Acr 1990 and some aspects have been the subjecr of criticism. Teague and
Doherty (2012: 18) argue char the new system (with early resolution, registration
and adjudication) will not be as simple as intended and could trigger ‘a new form of
confusion and claim shopping, especially in cases involving mulriple claims’. They label
the plans regarding the Early Resolution Service (ERS) as ‘astonishing’ because it appears
that it will be staffed by ‘desk-based claims administtators’ who will seck to mediate
disputes over the phone and via e-mail (Teague and Doherty 2012: 18). "They note chat
there is ‘no reliable evidence thac suggests thar administrative/desk based mediation
is successful’ (Teague and Doherty 2012: 18). Similarly, a report approved by EAT
members criticises the plan to have adjudication in the hands of ‘lone civil servants with
no expertise in industry or law’ (Shechan 2012b: 2). The reporc says chat training would
not substiture for che qualifications, skills and knowledge needed for che job and argued
that this aspect of reform plans would *bring the reform process into disrepute and give
rise to a major increase in judicial reviews’ (Sheehan 2012b: 2}, The report argues that in
the case of unfair dismissals cases, they should not be heard by a single person but by a
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cripartite body. It also questions the constitutionality of one of the reform proposals that
the Labour Court would have the power to decide on whether a case was merirorious
enough to be appealed, something which we noted earlier that the Labour Court had
soughr {Sheehan 2012b). The report also suggests that some aspects of the reforms could
be in breach of international charters, specifically that the proposal for private hearings
breaches the European Charter of Fundamental Rights and that if some complaints are
not heard by a judge or legally qualified person other than at final appeal, this could
breach the Charrer of Fundamental Righes of the EU (Sheehan 2012b).

Teague and Doherty (2012) argue that the new WRC adjudicators should have
experience as an industrial relations or HR practitioner rather chan have ‘a strong legal
background providing a pure adjudication process’. Conversely, the Members of the
Employment Bar Associarion said that ‘despite the fact that individual employment
dispures such as unfair dismissal rank among the most serious matiers that individuals
will ever litigate, the proposal suggests that all of these matrers will be determined, ac
first instance and on appeal, by bodies where the adjudicarors will have no requirement
whatsoever that they be qualified in law’ (Wall 2012a). However, Minister Bruron said
the plan to have a single trained adjudicaror will not change and said ‘in any reform
agenda you will have people who have done very well our of the existing system and chey
will throw up reasons why vou should not change it (Wall 2012a).

There is general consensus char reform of the state bodies is necessary, and while
many of the currenr reform plans have been welcomed, there are still issues of concern.
First, while many of the current rypes of disputes resolution processes (e.g. conciliation
and adjudication) will remain, it is not clear who will staff these. Second, the Labour
Court, which has traditionally been an industrial relations forum, will now have to
adjust to incorporate the EAT’s rights-based functions. While the reform plans indicare
thar the expanded Labour Court will not have civil court procedures, it is difficult to
see how legalism can be reduced, given thar a criticism of the EAT has been thar ic is
over-legalistic. We have already noted che difficulties highlighted by the Labour Court
in dealing with individual employment law issues. Third, the reform plans suggesr an
applicant fee might be introduced, bur this has not yer been derermined. IBEC had
called for a fee to prevent ‘dispute shopping’ and ‘frivolous’ claims (Sheehan 2011b).
However, there is also a danger that low-paid workers or those in financial difficulty
in the recession will be deterred from making legitimate claims. Fourth, while the new
strucrures may increase efficiencies, they are unlikely to change the end of the state
having to increasingly deal with large numbers of individual cases on employment law.
In chis regard, Teague (2009) contrasts the Irish system with an alternative system in
Sweden, where there is a focus on dealing with disputes on a collective basis. Teague
(2009: 517) notes that in Sweden ‘there has been no discernible shift rowards che
individualisation of dispute resolution: any individualisation that has occurred has been
within the framework of collective inscirurions’.



106 INDUSTRIAL RELATIONS IN IRELAND

Disputk ReEsoLuTion IN THE PUBLIC SECTOR

The srate is the main cmploycr in che Country, with some 339,400 public service
employees and a further 52,900 employed in semi-state bodies in 2011 (CSO 2012).
The public sector is highly unionised, with 87 per cent of workplaces having a crade
union presence and an estimared 68.7 per cent of employees being a trade union
member (O'Connell er /. 2010). Since higher union density is found internationally
across public sectors, it is likely that there is an underlying reason for this. Dealing with
large groups of employees through collective (as distinet from individual) bargaining
offers substansial advantages to stare employers and governments. While public secror
industrial relations have been of particular concern since the foundation of the starte,
the relative importance of public sector industrial relations has grown in recent years.
Among the factors driving this are the diverging union densiry rares berween public and
private sectors; a concern with quality of the delivery of public services and increased
efficiencies; the impact of privatisation or part-sale of former state companies such as
Eircom and Aer Lingus; increased comperition; and the series of pay deals through
the national wage agreements, benchmarking and the Croke Pack Agreement, While
recognising the differences between the public and private sectors, Cox and Hughes
(1989: 99) suggest it would be inappropriate to view public secror industrial relacions
as inherently different.

There is, however, one distinctive area — the provision for chird-party institutions —
embodied in a range of internal conciliation and arbitration (C&A) schemes. McCarthy
(1984: 35) writes that the exclusion of some public servants from access to the Labour
Court appeared to have been based on the grounds ‘that their inclusion mighrt lead them
to tuke a view of their relationship with their employer, the government, which would be
excessively and improperly adversarial in characrer’. The government eventually conceded
a C&A for civil servants on a temporary basis in 1950, which was made permanent in
19535. This was followed by schemes for teachers, Gardai and ofhicers of local authorities,
health boards and vocational educational commirtees. The ‘conciliation’ stage generally
consists of a conciliation council, involving equal numbers of staff (employee) and official
(employer) representatives. Issues thar are not resolved may proceed to arbitration,
provided they are arbitrable under the terms of the particular scheme. All of the schemes
provide for an arbitration board with representarives of che official and staff sides. The
boards are chaired by a jointly agreed independent chairperson appointed by government,
usually eminent senior counsels (McGinley 1997: 244). The finding of the board is sent
o the Minister for Finance and the other appropriace ministers, who have one month o
approve the report or submir ie to the government. Under the local authoriry and healch
board schemes, the management or seaff side have the option of rejecting the decision
at arbitration. In the other schemes, an award can only be refused by moving a Diil
mation to reject or amend it. This course of action is rare bur it has happened on two
occasions: in 1953 and 1986. Since the late 1990s, employers and unions in some areas
of the public service have agreed to abandon their C&A in favour of using the Labour
Court/LRC, e.g. the health service, local authorities, Teachers’ Union of Ireland (T'UI)
and academic staff of institutes of rechnology. These developments are hardly surprising
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given what Frawley (2002: 15) notes as the more flexible and pragmaric approach of the
LRC and Labour Court compared to the inflexibility of C&A schemes.

WAGE-SETTING INSTITUTIONS
Joint Industrial Councils (JICs) and Joint Labour Committees (JLCs)

While collecrive bargaining ac an industry level is common in many western European
countries (e.g. Germany), most collective bargaining (negotiations on pay and conditions
berween an employer and employee representatives) in Ireland occurs at the level of the
organisation. Collective bargaining at an industry level means that every employer in
the same industry would pay the same wages wo its employees. In Ireland, the only
industry-level bargaining that oceurs is through J1Cs, in which employer and employee
representatives and an independenc chairperson voluntarily negotiate pay and conditions
for all employees in a cerrain industrial sector. JICs may be registered with the Labour
Court and there are three currently registered: the Boor and Shoee Industry of Treland,
Dublin Wholesale Fruic and Vegetable Trade and the Construction Induscry. There are
also two unregistered JICs for Elecrrical Contracting and State Indusrrial Employees
(Labour Court Annual Reporr 2010). When employer and employee representatives on
a JIC agree pay and conditions, they register the agreement with the Labour Court and
this Registered Employment Agreement (REA) then becomes legally binding on the
whole indusery. There were five REAs in 2011 for the following secrors: construction,
clecerical contracting, overhead powerline contractors, printing industry and drapery,
footwear and ailied trades (Labour Court Annual Reporr 2010). As noted in Chaprer
4, the benefit co employers of having legally binding pay and conditions for a whole
induscry is that ic prevents employers comperting with each other on the basis of paying
lower wages. Also, individual employers do not have to negotiate with their employees
over pay, since it is already determined for the induscry.

Joint Labour Commirtees are statutory bodies established under the Induscrial
Relations Ace 1946, which set legally binding minimum pay and conditions of
employment for certain employments. Like JICs, JLCs are comprised of employer
and employee representartives and an independent chairperson. Unlike JICs, JLCs are
generally created to protect vulnerable workers in employments where there is low pay
and poor collective bargaining, typically as a result of low unionisation levels. Employer
and employee representatives on cach JLC negotiate on minimum pay and conditions
of employment and they submir proposals to the Labour Court. Once approved, the
minimum wage rates and conditions of employment become legally binding through
an Employment Regulation Order (ERO) and these are enforced by NERA, which
employs labour inspectors to check that workplaces are paying the correct rares. In 2011
there were thirteen ]LCs, mostly covering services sector employments, e.g. hotels, retail,
catering, contract cleaning and security. This means thar employees working in these
sectors have their minimum pay regulated by the relevant JLC and not by the narional
minimum wage (NMW). O’Sullivan and Wallace {2011} found thar the minimum
pay rates set by JLCs were often higher than the NMW, and unril 2011 JLCs also set
overtime pay rates and conditions, e.g. sick pay schemes. There was a major expansion
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in the number of ermployees covered by J1.Cs because of the increase in the number of
people employed in services sector jobs. By 2007, it was escimared char 168,000 workers
were covered by JLCs in comparison with only 65,000 in the late 19805 (see Figure 5.3).
The wage rates ser by JLCs are generally much lower than these sec by JICs.

Figure 5.3
Number of Workers Covered by JLC Systens, 1926-2007
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Sousce: Adapted from O’Sullivan and Wallace {2011); Turner and O Sullivar (2011)

Challenges to JLCs and JICs

Up uniril the late 2000s, JICs and JLCs existed with little public policy atrention or
controversy. Any criticisms of them were generally dealt with by negotiation berween
employer organisations and trade unions sitting on che bodies themselves, or through
social partnership. However, this partern has changed with a series of legal cases taken
against JLCs and JICs by employers, often by new employer bodies. In 2008, elecrrical
contracting employers initiated High Court action to overturn an electrical contracting
REA. Theemployersargued chat che REA was agreed by parties thatwere not representative
ot the industry, something which the Industrial Relations Act 1946 requires {Higgins
2010a). However, the High Court dismissed the case in 2010, concluding thar the
employers took the case too lase and thar thar the pardes were representative of the
industry at the time che REA was first registered. One of the employer groups, the
Narional Elecrrical Contractor Trade Association (NECTA), has since launched an
appeal of this decision with the Supreme Courr (Higgins 2012d). Not all employers
have been opposed to the REA. Indeed, many large employers supported it because they
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believed it provided protection from low-cost contractors from ourside the state (Higgins
2011a). Up unl late 2010, the employer bodies that were represented on the JIC ~ the
Electrical Contracrors’ Association (ECA) and che Association of Electrical Contractors
Ireland (AECI) — had supported it. However, in December 2011 they jointly gave norice
to the Labour Court of their intention to cancel the elecrrical REA. The AECT argued
that the REA cannot be policed property and it was therefore of little value to legitimate
contractors {Higgins 2010b). Despite the application to cancel the REA, the ECA has
since engaged in negotiations with the electrical trade union, the TEEU, on new pay
rates in the REA. The AECI has responded angrily to this development, saying that the
ECA went behind its back (Higgins 2012b},

In the construction sector, the main employer body, the Construction Indusery
Federation (CIF), chreatened ro seek cancellation of the REA in 2010 if the trade
unions did nor agree to a pay cut in the REA wage rates. The CIF had sought a 20 per
cent reduction in pay rates but the dispute was referred to the Labour Court, which
recommended a 7.5 per cent reduction. While the CIF said this reduction was nat
enough, it remained a party to the REA because it provided protection from competitors
from outside Treland (Higgins 2010c). Trade unions later agreed to the lower pay races.
In 2012, che CIF sought a further 20 per cent pay cut and chis is awairing a Labour
Court recommendation (Higgins 2012a). Thus, larger employer bodies in certain
sectors view industry-level wage-setting instirutions as beneficial to them as long as the
collective agreements can be enforced to prevent wage undercurting and as long as they
deem the REA wage rates to be reasonable.

The JLC system has had a similarly tumultuous few years as the JICs. Two High
Court cases against |LCs were raken by a number of employers supported by the Irish
Hotels Federation (IHF) and the Quick Service Food Alliance {QSFA). In 2007, a hotel
employer and the THF initiated a legal case but it was later sertled our of court. A
2008 case launched by a fast-food employer and the QSFA wenr to full conclusion.
In both cases, the employers argued thar the JLC, in hotels and catering respectively,
was unconstitutional because it ser legally binding regulations, which, according to the
Irish Constitution, only the Oireachtas (Parliament) has the authority to do. In June
2011 the High Court found in favour of the QSFA and deemed that the JLC was
unconstitutional. Since the outcome of thar case, other employers have brought legal
challenges to the JLCs on the grounds thar they are not covered by them, e.g. Coolmore
Stud, Ballydoyle Stud and a Topaz service station (Farrelly 2011b; Higgins 2011b).

At the same time as the legal cases were being processed, Treland fell deeper into
an economic recession and this influenced cthe pressures on JLCs. In the context of
the recession, employer bodies argued in the media and to government that the JLC
system should be abolished because the minimum pay rates they set were ‘costing jobs’
(Sweeney and O’Brien 2011; Turner and O'Sullivan 2011; Wall 2011a). Employers were
particularly critical of the JLCs ability to set not just minimum basic pay rates bur also
minimum overtime rates and premiums for working on Sundays. Much of this criticism
came about because of improved enforcement of EROs. When NERA was creared
by the government in 2007 and there were increased numbers of labour inspecrors
employed, the number of inspections of worlkplaces rose and more instances of non-



110 INDUSTRIAL RELATIONS IN IRELAND

compliance of ERQs were found. For example, in 2008 NERA found thac 73 per cent of
catering worlplaces it inspected were non-complaint with EROs and employment law
(O'Sullivan and Royle fortheoming). A further development occurred in 2010 when,
as part of Ireland’s financial baileus by the IMF/EU/ECB, the government agreed to
review the JIC and JLC systems because the implication was chat these institutions
might be acting as a barrier to employment. The subsequent review concluded that both
systerms should be retained bue radically reformed (Dutfy and Walsh 2011). This report,
the lobbying of employers and the High Court decision that a JL.C was unconstitutional
culminated in the Fine Gael-Labour Party government introducing new legislation on
JLCs and JICs, which provided that both systems would be retained bur reformed.

The Industrial Relations (Amendment) Act 2012 provides thar JLCs would na longer
have the power to ser premium rates for Sunday working, which may mean a loss of
carnings for some employees since these premium rates used o be set ar time-and-a-
third or double-time. Under the Act, employers will be able to apply to the Labour
Court o pay sub-minimum pay rates where they are in financial difhculry. This ‘inabilicy
to pay provision is available under the NMW legislation and was available under social
partnership agreemencs but was previously resisted (in the case of JLCs) by the Labour
Party when there was a similar proposal in the 1980s. Another significanc provision in the
Acr is that employer and employee representatives on JLCs will have to consider a range
of issues when deciding new minimum pay and conditions. These issues include the
legitimarte interests of employers and workers, the legitimate financial and commercial
interests of employers, unemployment levels, wage levels in comparable secrors and wage
levels in competitor EU countries. In relation to JICs, the 2012 Act provides that che
terms of REAs can be changed without necessarily obraining the consent of all pasties to
the agreement and the legislation clarifies when an REA may be cancelled.

While the proposed legislation will retain boch systems, there are significant changes
for JLCs in particular, with reduced powers and a more complicated decision-making
process. [t remains to be seen whar effects this will have on employees’ pay.

A key feature of the development of wage-setting systems is the difference of opinion
held by different employer organisations with regard to minimum pay mechanisms.
Iiv regard to JLCs, many employer organisations have indicated they want the system
abolished. However, since the JLC High Coure decision, IBEC and a number of
employers in contract cleaning have negotiated with trade unions to create a new J1C
and REA for the sector (Higgins 2012¢). Similarly, trade unions and IBEC and three
other employer bodies in the security industry had negodared a draft new REA. In
elecrrical contracting, the ECA has negotiated a proposed new REA with crade unions
despite its own carlier application to cancel it. Thus, employers in some sectors see
benelits to negotiating with trade unions in order to have legally binding pay. 'This can
help to raise industry standards and prevenr a so-called ‘race to the botrom’, whereby
employers compete with cach other by paying lower wages. It could also be argued char
the threats by some bodies like the ECA and the CIF to cancel REAs are negotiating
tactics used in order ro achieve their real goal of negoriating reduced pay rates with
unions.
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ConcLuDING COMMENTS

This chapeer has reviewed the role of key institutions in employment reladons. Bodies
such as the Labour Court, LRC and Rights Commissioners perform a necessary funciion
of helping employers and employees to resolve disputes. However, che ad hoc evolution
of the dispuce resolution system has led to complexity, which the proposed reforms
aim w address. There are also significant changes proposed for the minimum wage
institudions, JL.Cs and JICs. These are in response to the sustained efforts to abolish the
bodies and to do so through a series of High Court cases — two new developments in
Irish industial relations. In addition, these challenges have come from new employer
badies that have not had the experience (or perhaps the desire) to negotiate with trade
unions.



CHAPTER 6
Individual Employment Law

INTRODUCTION

The principal purpose of labour law is to regulate, to support and ro restrain the power
of managemenr and the power of organised labour (Kahn-Freund 1977). The process of
fegislative intervention in the employment relationship can be traced back as far as the
1349 Ordinance of Labourers, when wage ceilings were imposed on both artisans and
labourers in the “Black Death’ era of severe labour shortages. In recent years, there have
been significanc developments in the area of individual employment faw. The various
legislative initatives may be viewed as a countervailing force actempting to redress
the unequal bargaining power of the individual vis-&-vis the employing organisation.
Of course, ar the root of the employmenc relationship is the common law contrace of
employment, with its power to command and duty to obey. Alchough management
still retain the power ro ‘hire and fire’, this prerogarive has been considerably rescrained
by a plethora of legislative intdatives taken primarily since the mid-1970s — often in
response to lreland’s membership of the European Community or Union. 1n an atrempt
to cover the most relevanc aspects of ‘individual” employment law, this chaprer reviews
the contract of employment, dismissal, equality, health and safecy, and redundancy
legislation. It also summarises other statutes of particular refevance to induserial relations

ar work.

Tue CONTRACT OF EMPLOYMENT

The contract of employment is the legal basis of the employmenc refationship and is
cenrral to the interpretation and application of statutory rights. As with the basic law
of contract, it requires that chere be (1) an offer from the employer, which is accepred
by the employce, (2) consideration (or remuneration) from the employer for work done
and (3) an intention to create a legal relationship. The concract may be concluded on
an oral or written basis. However, under the Terms of Employment (Informartion) Act
1994, any employee who has anc month’s service is entitled {wichin two months of
taking up employment) to a written statement of his/her basic terms and conditions
of employment. A complaint lies to a Rights Commissioner in the event of failure to
comply with the Act’s provisions,

Common law attemprs o distinguish berween a contrace of service (i.e. wirth an
employee) and a contract for service {i.e. with an independent concractor). This is of
some relevance given thaticis only an ‘employee’ who can avail of the prorection afforded
under labour faw. Case law indicares thar three tests may be applied ro differentiate
between these concract types:
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1. Conrrol: Can the employer tell the employee whar to do and how to do ie?

b

. Integration: Is the employee’s worl integrated into the business or is it a case of the
independent coneractor working for the business?

LU

- Multiple: Whar is the nature of the entire arrangement berween the employer and the
worlker? This would be reflected in answers to questions such as:

¢ Are there wages, sick and holiday pay? Who pays them?

= Areincome tax and social security deducted under the PAYE and PRSI systems
respectively by the employer?

*  Daes the worker share in the profits/losses?

¢ Who provides the tools and equipmenc for the job?

*  Are there specific provisions relating to cermination?

e Is the employer entitled to exclusive service?

* Isira genuine case of self-employment or is there an attempr ro avoid prorective
legislation?

Wedderburn {1986) has concluded chart the variety of legal ‘eests” have splintered in the
hands of the judiciary and it is ‘not practicable to lay down precise tests’ or a ‘hard and
fast list”. He suggested thar most courts now appear to apply the ‘elephant rest’ for the
employee, i.e. an animal that is difficule to define but easy to recognise when you see il
However, in the landmark decision of Henry Deniy and Sons (Treland) v. The Minisrer
Jor Social Welfare (1998), the lrish Supreme Court provided a measure of clarity on
this issuc and senc our a strong message to employers that despite the stared nature of
the relationship, a court will look at the reality of the arrangement. The Denny case
considered the social insurance status of a supermarker demonstrator whose conrract
very clearly stared that she was providing her services as an independent contractor.
However, the courts held thae she was an employee. Justice Keane stated char:

While each case must be determined in the light of its particular faces and
circumstances, in general a person will be regarded as providing his or her services
under a contract of service and not as an independent contractor where he or she
is performing those services for another person and not for himself or herself.

{(heeps/fwww.bailii.org/ie/cases/TESC/1997/9.heml)

The Employment Starus Group (2000), set up under the Programme for Prosperity
and Fairness in 2000, issued a Code of Practice to assist individuals in determining
their status. Though not legally binding, it is helpful and persuasive in distinguishing
employees from independent contracrors. The code emphasises that it is important that
the job as a whole is looked at and thac the reality of the relationship be considered.
The overriding consideration or test stipulated is whether the person performing the
worlc does so ‘as a person in business on his or her own account’ (2012, www.welfare,
ie). The code also sets out specific criteria thar are relevant to such determinations. With
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the advent of the economic recession, the sensitive subject of the unilateral variation of
the coneract of employment has surfaced. However, case precedent indicares thar such
variation(s) may give rise to:

e 4 claim of conseructive dismissal under the Unfair Dismissals Acts;

o aclaim under the Paymenr of Wages Act 1991 in respect of unlawtul deductions;
o aclaim for damages under common faw; or

» adispure under Industrial Relations legislation or processes.

Case law also confirms that clear communication in any move to change terms and
conditions of emiployment and/or make staff redundant is crucial (McMahon 2011).

DHMSMISSAL AND THE Law

The Unfair Dismissals Act 1977 was an important developmenc in Irish labour law,
with considerable consequences for the workplace. Though there are specific exceptions
under iss provisions, once an ‘employee’ has been continuously employed for one year,
he/she has a right to claim unfair dismissal. An aggrieved employee may bring their
case before either a Rights Commissioner or the Employment Appeals Tribunal (EAT)
wichin six months of the date of dismissal. Under the 1993 amending Act, either the
Tribunal or the Rights Commissioner may extend this time limic by six months in
exceptional circumstances. The option of going directly to che Tribunal applies in the
event of either party objecring in writing to a Rights Commissioner hearing. Either
party may appeal the EAT’s decision to the Circuit Court within six weeks from the
date on which the derermination is communicated to the parties. Should an employer
fail to carry out a determination, an employee can instigate enforcement proceedings
in che Circuit Court. Of course, if the employee has taken the matter to the Labour
Courc under the Industrial Relations Acts 19461990 or has instituted proceedings for
damages at common law for wrongful dismissal, he/she would nor also be entitled to
redress under the Act.

Certain categorics of employee are not covered under the enactments. The full lisr of
exclusions is coneained in the 1977 Acr (as amended). The main excluded categories are:

+ persans employed in the Defence Forces and Gardaf;
»  FAS rrainees who are nat employed;
o officers of VECs; and

o officers of the Health Service Executive (though temporary officers are not excluded).

The Act provides thag a dismissal will automatically be deemed ro be unfair if it can be
artribured co:

» rrade union membership or activities (including industrial action);

+ religious or polidical opinion;

* involvement in civil or criminal legal proceedings against the employer;
»  tace or colour;

e sexual orientation;
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°  age;

e being a member of the Travelling community;

e pregnancy or matters conneceed with pregnancy;

= the exercise of maternity, adoptive leave or holiday entidements;

» rthe exercise of entitlements under che Nadonal Minimum Wage Act 2000; or
* the exercise of rights under the Carer’s Leave Act 2001,

‘The burden of proof in dismissal cases normaliy resides with the employer. However,
the employee must show that he/she is acrually covered by the Aces provisions and
thar a dismissal actually took place. In general, employers bear the brunt of the Acr’s
regulatory force in so far as the onus of responsibility is on them to show that they
have acted reasonably. The EAT evaluates the employer’s (reaction and sanction with
a view to determining whether it lies within the range of responses that a ‘reasonable’
employer might make. A common determinant of the Tribunal’s decisions on the starus
of a dismissal is whether the employer followed fair and proper procedures prior to the
dismissal. This requirement of procedural fairness is rooted in the commeon law concept
of ‘nacural justice” and in the provisions of the 1937 Constitution. In addition, the Code
of Practice on Grievance and Disciplinary Procedures (Staturory Instrument 146/2000)
issued by the LRC provides a clear rationale for the adoption of such procedures and
is admissible in proceedings. Related to this, the four basic obligations in regard to
disciplinary procedural arrangements identified from case law by Fennell and Lynch
(1993: 230-1) are:

o Investigation: An inadequate investigation of the situation on the part of the
employer may give rise ro a dismissal being deemed unfair.

e Hearing: The employer must put the relevant case to the employee, thus allowing
him/her to respond. A refusal to allow representation at such meetings is likely to
render the dismissal unfair.

®  Warning: Prior to dismissal for misconducr or poer performance the employee
should generally be given a series of warnings, thus providing him/her with an
opportunity to improve.

¢ Proportionate penaltjess A dismissal will be adjudged to be unfair where the
employer is seen to over-react, that is, if a lesser penalty would have been more
appropriate in the circumstances.

‘The normal reaction of the EAT to a failure to follow fair procedures {especially those
laid down in a collective agreement or writeen disciplinary procedure) is to adjudge the
dismissal to be unfair (sece Chaprer 7). However, the extent of the contribution on the
employee’s part to the circumstances resulting in the dismissal will be taken into account
in deciding the appropriate remedy. Consequently, even if the Tribunal concludes that
a dismissal was unfair, it might consider it appropriate to make up ro a 100 per cent
deduction from the compensation to which the employee would otherwise be entitled.
It is also notable that the Circuit Court has concluded that an ocherwise ‘fair dismissal’
does not automatically become unfair due to its procedural defects (Madden and Kerr
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1996). Nevertheless, a direct resulr of this ‘procedural fairness’ factor is that there have
been widespread changes in arganisations’ procedures.

Fair Dismissal

Those areas where a dismissal may be justified can largely {but not exclusively) be
caregorised under the following headings: (1) conducr, (2) capabiliry/comperence and
(3) redundancy.

Condnct

This may take the form of a single act of gross misconduct or a series of such minor
acts where the employee disregards relevant warnings. Dismissal arising our of alleged
employee gross misconduct is one of the most common case types coming before a
Rights Commissioner or the EAT. A fair dismissal under this heading normally occurs
where the essential employer—employee relationship of crust is undermined. [t generally
applies to matters of abuse of sick leave, substance or alcohol abuse, criminal convicrions,
dishonesty, disobedience, breach of the dury of loyaity and fdelity, and violence or
intimidarion (see Madden and Kerr 1996). However, the EAT has not established any
objecrive standard of ‘unacceptable conduct’ that justifies dismissal, Insccad, it opts ro
evaluate che dismissal decision on the grounds of ‘reasonableness’ given che particular
circumstances of each case. Consequently, one cannot construct a comprehensive and
rigid checklist of conduct types that will be adjudged by the EAT to be unacceprable
and warrant dismissal. The ‘reasonableness’ paramerers inside which it will evaluare each
case relate to the nature and extenr of the investigation undertaken prior to che dismissal
and the conclusion reached on the basis of the information yielded. Accordingly, the
employer is obliged to carry our a fair and full investigation while adhering to che
aforementioned principles of nacural justice. It is also relevant under this heading thac
‘off-duty’ conducr — where it has implications for the employer — may be adjudged by
both the EAT and the courts to constitute grounds for fair dismissal.

Capability/ Competence/Qualifications

Dismissal pertaining to the capability, competence or qualificarions of the employee
relating to work of the kind which he/she was employed to do may be justified. Of
course, these ‘driven’ dismissals often require the employer to advise the employee in
advance of the relevant failure, thus enabling him/her to improve. Comperence-relared
dismissals tend to arise where the emplovee is alleged to demonstrate sub-standard
work. Capabiliey-related dismissals normally surface under che guise of atrendance at
work. Employees who are persistencly late or fail to attend work regularly are commonly
adjudged by the EAT 1o be incapable of performing the work they were employed to
do. Indeed, even in those cases of persistent or extensive absence due to illness, the
furnishing of medical cerrification may not protect an employee from a dismissal where
the employer has satisfied him/herself that a return o work is not imminent, Medical
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certification can even provide conclusive proof that an employee is not capable of
undertaking their work. Related to this, it is also notable that the Employment Equalicy
Acts 1998-2011 (see below) have implications for employers considering dismissal
on the grounds of incapability due to long-term absence. That is, treating a person
with a particular disability the same as everyone else is not enough to comply with the
law. Hence, when faced with such scenarios, prior to taking any precipitative action,
employers need to establish whether (1) the long-term absenree has a disabilicy, (2)
disability is causing the absence, (3) prognosis is that che employee will/will not rerurn
to work and (4) provision of any special treatment or facilities can be provided thar
would address the attendance problem.

Redundancy

Dismissals on the grounds of redundancy usually constiture fair dismissals. Accordingly,
dismissal attribuced to the employer ceasing business, reducing workforce size or no
longer requiring the employees kind of work is not unfair. The onus of proving that
a genuine redundancy situation exists resides with the employer and the claimant can
question the validity of the redundancy. The employer is precluded from using arbitrary
criteria. when selecting staff’ for redundancy, although he/she may successfully plead
special reasons for departing from an agreed or traditional procedure, Employers also
need to be careful that in carrying out the selection for redundancy, fair procedures are
foliowed (McMahon 2011).

Any Qther Substantial Reason

The ‘any other substantial reason’ heading has been a ‘carch all’ category and can
include issues such as damage o the employer’s business or failure to conform to cerrain
behavioural norms during one’s private life, as in Flynn v. Sister Mary Anne Power and

the Sisters of the Holy Faith (1985).

Constructive Dismissal

The term ‘constructive dismissal’ relates to those cases where the employee rerminares
their conrracr on account of the employer’s conduct. For example, an employee would
be entitled o rterminate the concract where the employer’s conduct constitures a
significant breach of the contracr or in the event of the employer indicating that he/she
no longer intends to be bound by one or more of its essential rerms, e.g. refusal to pay
the employee’s wages. The reasonableness of an employee in refusing to accepr changes
in the rerms or conditions of employment will be considered by the EAT in the light
of the circumstances and of good industrial relations. However, the onus of proof that
there was an act or omission on the employer’s pare constituting a breach of contract
resides with the employee. Case law precedent has led some to conclude char the concepr
of constructive dismissal is somewhat meaningless, as the relevant criteria to be applied
remain unclear (von Prondzynski 1989). Whart is clear is that each case will turn on its
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own facts and thart a hasry decision to resign on the employee’s part, withour acrempring
in some way to resolve the problem, can make ic difficult ra discharge the onus of proof

that is upon them.

Unfair Dismissal Remedies

In 2010 and 2011 the EAT had 2,157 and 2,107 unfair dismissal cases respectively
referred ro it — the overwhelming majority of which were divect claims. The EAT
disposed of 1,599 such claims during 2011, constituting a 32 per cent increase (on
1,210) in 2010 (EAT Annual Report 2011). Notably, che EAT’s Annual Report for 2011
points our thar during the carly years of Ireland’s economic recession, the total number
of cases referred to it annually had increased three-fold (to a high of 9,458 in 2009}
(EAT Annual Report 2011). This peal figure dropped slightly in 2010, with a furcther
(but lesser) drop in 2011. However, this contrases sharply with the average number of
pre-recession annual referrals thar had plareaued a around 3,500 (EAT Annual Report
2011). This has impacted significantly on waicing periods for hearings, now running at
over seventy-five weeks nationally.

The Act provides for chree remedial oprions in the event of a dismissal being deemed
to have been unfaie: reinstatement, re-engagement and compensarion. Reinstatement
enables the employee to resume in the same posirion on the same contractual terms as
those applying prior to the dismissal event, A practical implication of this award is that
the dismissal is effectively deemed never to have occurred. Accordingly, the relevant
back-pay will be awarded, the employee’s seniority mainrained and pension rights
restored. Furthermore, if there have been any changes in the interim in the terms and
conditions of employment that would have been applicable to that employee they must
also now be enforced, e.g. pay rise. Reinstatement is only awarded where the employee
is adjudged not to have conuributed ro the dismissal in any way.

Re-engagement entitles the employee to resume in the same or in a reasonably
suitable different position, on contractual terms which are deemed reasonable in light
of prevailing circumstances. Such awards do not normally dare back to the date of
dismissal. As a resulr, though the unfairly dismissed employee’s condinuity of service is
not affecred, the period elapsing berween the dismissal and che re-engagement effecrively
constitutes suspension withour pay. When deciding berween a reinsrarement or a re-
engagement award, the EAT tends to take account of the extent, if any, to which the
employee coniributed to the unfair dismissal.

Financial compensation is the most common remedial option. This may be a
maximum of 104 weeks ner remuneration (including bonus payments) in respect
of the employment from which the employce was dismissed. The size ol payment is
determined by tking into account the estimated future loss, pension loss and che
present loss of remuneration (from the date of dismissal to the date of hearing) incurred
by the employee. Earnings since dismissal, where applicable, are deducted and there is
an onus on an applicant to seel to mitgare their loss, but social welfare payments are
not deducted. An employee incurring no loss can be awarded compensarion up to a
maximum of four weeks” remunerarion.
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Compensation awards may be reduced where it is adjudged thar the employee
contribured to their own dismissal or that the employee failed to rake adequate steps
to secure alternative employment following dismissal. 1n 2011 the EAT awarded
compensation amounting to €6,100,173 in 338 cases - yielding an average compensarion
award of €18,048 (compared with €16,064 in 2010). Reinstatement was ordered in
six cases and re-engagement was ordered in seven cases (compared with six and three
respecrively in 2010).

The EAT selects whichever remedy it deems appropriate in the particular circumstances.
Although the EAT elicits the views of the parties to the case, it may still choose o
overlool same and issue a different remedy than that prefesred. According to Madden
and Kerr (1996: 456) the factors which appear to drive this decision are:

... the poor nature of the relacionship between the parties, the fact thac che employee
has made serious allegations abour the employer, the face that che employee is not
fit to return to work, {and] the fact that changes in the work situation means that
no suitable job is available.

Where the EAT issues a reinstatement or re-engagement award, it would appear to
assumec thar the relationship beeween the parties is not beyond repair. However, Fennell
and Lynch’s (1993) review indicates that re-employment is ordered where the employer
acted extremely badly or the claimant is in grear hardship.

Unfair Dismissals Acts 19772007 in Perspective

While employer organisations have chided the alleged impact on job crearion of such
legislative impositions, this allegation is strongly contested (Deparrment of Labour
1986b). Some even argue thar the dismissal enacements have had major beneficial
consequences for the conduct of industrial relations in the country. According to

Murphy (1989: 251):

The Act has been a considerable success and has contributed to more effective
management in notoriously problematic areas of management decision making
. in many areas of personnel administration and disciplinary conerol ... [it] bas
strengthened collective bargaining at workplace level by creating a closer harmony
berween employer and trade union views of whart constitutes a fair dismissal.

Browne (1994) paints a less optimistic view of the legislation, with a number of negative
findings for trade unions and workers emerging from her empirical research. She found
an association berween occupational status and success, whereupon ‘claimants from
higher occupational grades have a greater success rate ar the EAT than claimants from
lower occupational grades’ (Browne 1994: 195). Unions, she found, coped poorly with
the legalism of the EAT, while employers ‘put trust and faich behind the law” (Browne
1994). Workers taking cases were also ar a significant disadvantage because of the costs
of legal representarion and the advantages chis conferred on employers. Browne (1994:



120 INDUSTRIAL RELATIONS IN [RELAND

204) also argues thar the juridification of the employment relationship, inherent in chis
process, has ‘individualised conflict, marginalised collective bargaining and made the
roke of the shop steward less relevant than previously’.

Tue EMPLOYMENT AppEALs TrisunaL (EAT)

The EAT is the main institution for adjudicating on individual employment law. It
was initially established under section 39 of the Redundancy Payments Act 1967 as
the Redundancy Appeals Tribunal to adjudicate on claims for stacutory redundancy
payment. The Minimum Notice and Terms of Employment Act 1973 extended che
Tribunal’s funcrions to adjudicaring on claims for statutory minimum notice. The
Tribunal was re-tided the EAT under the terms of the Unfair Dismissals Act 1977.
Since then the EAT has been given further responsibilicy for adjudicacing on a wide
range of emplayment legislation (albeir nor cases under equality legislation). The EAT
also hears appeals from the decisions of Rights Commissioners under various individual

employment legislative provisions.

EAT Usage, Case Processing and Operations

The number of cases referred to the EAT has varied over time. During the carly years of
the ecconamic recession che number of cases referred to the EAT annually increased chree-
fold (to a peak of 9,458 in 2009). This igure dropped slightly to 8,778 in 2010 and there
was a further but lesser drop to 8,458 in 2011, Tn stark comparison, only 1,410 referrals
were made in 1978, while che average number of annual referrals before the recession
had plateaued ac around 3,500, The increase may also be explained by che increased
range of legislation enacted, trends in the labour marker and a more litigious worklorce
— since more people interact with employment relarions issues as ‘legal subjects’ (i.c,
individuals) as opposed to being in membership of a collective institution {e.g. a rrade
union) (Sheehan 2008a). Applications tw the EAT are made on a Workplace Relations
Complaints Form. In presenting a case a party may make an opening statement, call
witnesses, cross-examine any witnesses called by any other party, give evidence and
address the EAT at the close of the evidence. Cases are usually held in public. Each
division of the EAT is separately constituted and determinations are not subject to
precedents set in other divisions. However, they are subject to precedents on points
of law established in higher courts. The decision of the EAT (called a ‘determinacion’)
can be given at the close of the hearing but more usually it is issued some time later in
written form. Appeals against EAT determinations are heard by cither the Circuit Court
or the High Court, depending on the legislation involved. For example, in the case
of the Unfair Dismissals Acts 19772007 appeals may be made to the Circuic Court
within six weeks, where such cases are heaed v novo (Le. with a fulf re-hearing). In
2011 approximately 128 such cases were appealed to the Circuir Courr. Of these, forry
were upheld, nine adjourned, nineteen struck out, three withdrawn and fifty-seven were
pending (no information was available in respect of the remaining cases).
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Appeals in relation to the other Acts (such as redundancy, protection of employees,
minimum notice and part-time workers) are referred o the High Courr. In these cases,
the EAT is the final arbiter of the ‘facts of the case’, as appeals are only on a ‘poinc of law’.
In 2010 and 2011 only three and four such cases respectively were lodged with the High
Court. Should an employer fail to carry out the terms of a determination, proceedings
may be taken by the Minister for Jobs, Enterprise and Tnnovation to the Circuit Court
in order to ensure compliance. In principle the decisions of the EAT are legally binding
on an emplayer — subject, of course, to an appeal option.

In contrast with the Labour Court, the EAT is more legalistic in its composition
and operation. 'The chairman of che EAT must, under statute, be a barrister of seven
years standing and (though not a requirement) the vice-chairmen tend ro be legal
practitioners. The EAT consists of a chairman, forry-six vice-chairmen and a panel
of eighty-two other members: forty-one nominated by the ICTU and forty-one by
organisations representative of employers. The EAT operates in divisions consisting of
a chairperson or vice-chairperson and one member from the trade union and employer
sides. Forde (1991: 23) notes that EAT proceedings are subject to the principles of
‘constiturional’ or ‘nanural justce’ and in the past it has come under criticism for being
excessively legalistic. Fennell and Lynch (1993: 309) describe the EAT"s approach as
‘legalistic, individualistic, rights based, heavily reliant on commeon law notions of fair
procedure and assessment of reasonableness’,

The EAT attempts to reduce the degree of legalism and has drawn actention to the
fact thar it was introduced to ‘provide a speedy, and relatively informal means for the
resolution of disputes’ and though ‘empowered to take evidence on oach’ the Tribunal
endeavours to limit such usage (Moffatr 2006). However, whether this atcempred
minimisation of legalism is being realised is dubious. Indeed, Shechan’s (2008a: 25)
research review noted the strong presence of the legal profession in the EAT process
and the increasing formality of proceedings, as the Tribunal tends to act ‘judicially” and
‘scrupulously’ in accord with the legislation. In 2011, 3,068 employees had representation
(378 by trade unions, 1,998 by legal representacives and 692 by other persons) under
the various enactments or combination thereof, compared with 2,524 employers (121
by employer associations, 1,729 by legal representatives and 674 by other persons). This
illustrates the continued dominance of EAT hearings by the legal profession.

Despite the pressures towards greater legalism, the EAT’s hearings are nor adjudged
to be a ‘court of law’ in the strictest sense — though from the users’ perspective the
Tribunal is regarded as the most legalistic and formal of all the public employment
dispute resolution agencies. Sheehan (2008a: 26) also notes in his research review that
the EAT is worthy of praise for the ‘highly proficient and fair manner’ in which it goes
about its business. His research review also highlighes the fact thar 56 per cenr of claims
before the Tribunal fail, i.e. 44 per cent were successful — with an average award of
€7,110. However, there is considerable variation in this ratio under the various Acts.
For example, those taken under the ‘dismissal” heading are most likely to succeed (82
per cent of cases that claimed unfair dismissal on the ground of impreper procedure
succeed). In contrast, 84.4 per cent of cases raken under the Organisation of Working

Time Act 1997 failed.
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EmrrovmeNT EQUALITY AND THE Law

As with many of the legislacive initiatives pertaining to employment matters, the
introduction of equaliey legislation was primarily prompred by Ireland’s membership
of the European Community (EC} and the necessity o comply with Communiry
Directives. Inidal equality legislarion was focused largely on gender. The Anti-
Discrimination (Pay) Act 1974 and the Employment Equality Act 1977 were passed
to implement the equal pay and equal trearment direcrives respectively. The subsequent
consolidation of these o measures inco one Act — the Employment Equality Act 1998
— has significantly altered and broadened the law in this area. Likewise, the Maternity
(Protection of Employees) Act 1981 gave way to the Marernity Protection Act 1994 in
order to give effect to the so-called ‘Pregnane Workers” Directive of 1992.

Equal Pay and Employment Equalicy

The Employment Equality Aces 1998-2004 enable a claim to be made where the
complainant is alleging he/she is performing equal work but is being paid less on grounds
of sex, mari¢al status, family status, sexual orientation, religion, age, disabilicy, race or
membership of the Travelling communiry (i.e. the ‘nine grounds’). For the purposes
of an equal pay claim, pay is interpreted as basic wages togecher with all direct and
indirect Anancial benefies and incentives (excluding pension benefits). The person or
persons claiming — group claims are common — must compare themselves with an acrual
comparator. The complainant must also satisfy certain conditions. He/she muse be:

* working under a coneracr of service;

» working for the same or an associated employer; and

o performing ‘like work’ with the comparator, i.e. either {a) his/her worl is identical,
(b) job differences are insignificant in relation to the job as a whole or (c) his/her
worle is ‘equal in value’ in terms of criceria such as responsibility, skill, physical or
mental effort.

If the complainant can establish these requirements, the onus shifts to the employer to
show rhar there are grounds other than gender (or any of the aforementioned grounds)
for the difference in the respective rates of pay. Standard grounds in this respecr include
qualifications, experience, service or grading,

The Employment Eguality Acts 1998 and 2004 are also designed to protect against
discrimination (on the grounds specified above) in relation to access to employment;
terms and conditions of employment; access to promortion and rtraining schemes,
benefits, facilities and services; and trearment in relation to dismissal. They also make
it unlawful co victimise an employee for exercising his/her rights under the legislation.
Unlawful discrimination can take place on a director indirect basis. Direcr discrimination
occurs where a person is treated less favourably than a person with or withour the
relevant characreristic {gender, age, disability, ctc.) is (or would be) treated in similar
circumstances. For example, claims in relation to discrimination at the recruitment and
selection stage are common and often revalve around alleged discriminatory questions
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or treatment ar interview, e.g. asking only women questions in relation to childminding
responsibilities (McMahon 2001},

The definirions of indirect discrimination were reshaped in the 1998 Act to rake
into account the decision of the Supreme Court in the Nathan v. Bailey Gibson Lid
case and European Union (EU) definicions (Moffatt 2006). Basically, indirect
discrimination involves an apparently neutral practice or requirement thar effecrively
serves to discriminate against a particular category because fewer of its members are able
ro comply with it. The practice or requirement must not be objectively justifiable for the
employment in question. For example, a minimum height requirement for a job where
height was not a relevanc facror might operate to indirectly discriminate against women
as a group as opposed to men.

Redress Routes

Under the 1998 Act, the Equality Authority is charged with providing informartion on
the legislation and advising potential complainants, as well as raking proceedings on
someone’s behalf where it is not reasonable to expect the person in question to take a case
themselves. It is also empowered ro conduct enquiries and to issue non-discrimination
notices and, ultimarely, to apply for an injunction in the Circuit or High Court to
prevent discrimination continuing. Furthermore, the Authority can provide legal
assistance to claimanrts taking cases under the Employment Equality Acts where such
cases are considered to be of strategic importance. In 2011 the government announced
plans to merge the Equalicy Auchoricy with the Human Rights Commission and form
the Human Rights and Equality Commission.

Under the provisions of the 1998 enactment, Equality Officers were transferred
from the Labour Relations Commission to the Office of the Director of Equality
Investigations (ODEI), which is now called the Equality Tribunal. The Director of
Equality Investigations may award up to three years arrears of equal pay or compensarion
of up to 104 weeks' remuneration in equal trearment cases (or €12,700 where che
claimant was not in receipt of remuneration). The Labour Court has the same powers,
with an additional facility to order reinstatement or re-engagement {with or without
compensarion) in dismissal cases. Potential appeals lie from the Direcror or Equality
Tribunal to the Labour Court, and from there to the Circuit Court. The Circuit Coure
may also enforce decisions of the Director or the Labour Courr and points of faw may
be referred to the High Court. Cases may be referred to the Equality Tribunal within six
months of the acr of alleged discrimination occurring,

The Equality Tribunal notes that a case cannot be referred to it if a court has begun
hearing a case by the complainant regarding the same issue. Conversely, a complainant
who has referred a case to the Equality Tribunal cannot recover damages through court
proceedings regarding the same issue once the Tribunal has begun an investigation of
their complainrt or if it has been settled by mediation. The Equality Officers and the
Labour Court remain in their existing roles under the 1998 enactment.

Before the 2004 Act, all claims {excepr those mken directly to the Circuic Court)
began at the Equality Tribunal. This excluded dismissal cases, which were heard by the
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Labour Courr at first instance. In cases of gender discrimination only, a claimant can
refer the macter directly to the Circuit Court. The 2004 Act amendments provide for all
cases, including dismissals, to commence before cthe Equalicy Tribunal, wich an appeal
for a full rehearing ro the Labour Courr, subject to the gender provision. That is, gender-
based complaines or claims in relation to the infringement of the equal pay or equal
treatment directives may be brought directly to the Circuir Court.

The Pracess of Referring an Equality Case

When investigating a case, the Tribunal’s Equality Officer considers the evidence
presented by the parties and consequently issues a written decision, which must be
published. Should discrimination be found to have taken place, the Equality Officer can
make an order for redress. This can include compensation, equal pay, arrears for equal pay,
equal treatment or an order for a particular course of action to be raken. The decisions
arc binding and enforceable. Decisions of cases taken under the Employment Equalicy
Acts may be appealed to the Labour Court within forty-two days. The Labour Court
deals with eighty-eight and seventy-four such referrals in 2010 and 2009 respectively
(2012, www.labourcourr.ic). When the Equality Tribunal was established there were
only abour 100 claims {(e.g. in 2000} and virtually all concerned gender and work. Since
then, there has been a significant rise (to 906 and 821 overall referrals in 2009 and
2010 respectively) in the Tribunal’s workload (Equality Tribunal Annual Repore 2010).
In 2010 these claims arose under all of the aforementioned nine grounds — with race,
muleiple grounds, disability, age and gender claims predominant. Amounts totalling
over €1 million {excluding equal pay and pay arrears, etc.) were awarded in compensation
where discriminarion was found, constituting an average award of €17,775.

Mediation

An alternative to investigation is mediation. The 1998 enactment provides for the
establishment of a mediation service staffed by Equality Mediation Officers (or
mediators). It also provides that: ‘if at any time after a case has been referred o the
Director ... it appears to the Director that the case is one which could be resolved
by mediation, the Director shall refer the case for mediation to an equalicy mediarion
ofhicer’. Hence, if the Director of Equality Investigations feels a case could be resolved
by mediation, they can request the parties involved 1o consider using it. It is notable
that mediation cannor take place if either party objects. Alternatively, the Employment
Equality Act allows the Labour Court to either conduct mediation itself (in cases referred
to it) or to refer a case to the Direcror for mediation,

{Fan agreement is reached at the end of the mediation process, the Mediation Officer
draws up the rerms of the agreement. Once signed by the parties, these terms become
legally binding and may be enforced through the Circuit Court. Should a case remain
unresolved after mediation, the complainanc may resubmir the complaine to che Director
for investigacion. The option of mediation appears to have a number of advanrages,
including that of being considerably quicker than an investigation before an Equality
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Officer. Since developing the service in 2000, it is now well established, with about one-
quarter of the Tribunal’s cases going to mediarion and the majoricy of these concluding
in agreement (sixty-four cquality-relared cases reached agreement via the mediation
service in 2010 and thirgy-six furcher cases were closed at mediation) (Equality Tribunal
Annual Report 2010: 8). A 2009 customer survey gave an overwhelming endorsement
to the Tribunal’s mediation service, indicating thar it does make a difference and its
decisions are valued ‘as being clear and reasoned and bringing the possibility of closure
to a dispute’ (Equaliry Tribunal Annual Report 2009: 4) During 2010 the Tribunal again
received positive feedback from clients, with satisfacdon ratings rising by 5 per cent
on average over the 2004 results. Overall almost 91 per cent of respondents expressed
satisfaction with the mediation service, while 92 per cent expressed satisfaction with
the medizcor(s}, noting that they had shown fairness to both sides and helped create a

calm armosphere enabling the mediation process (Equality Tribunal Mediation Review
2010: 3).

MAaTERNITY LAw

Under the Maternity Protection Acts 1994-2004 female employees are entitled to a
period of paid maternity leave of at least eighteen weeks, with an addirional right to eight
weels' further unpaid leave. The employer concerned must be notified in writing at lease
four weeks prior ro the expecred ‘confinement’ and a medical cercificace establishing
the fact of pregnancy must be supplied. In addition to chis leave period, there is a
right ro time off ~ without loss of pay — for antenatal and postnacal medical visics. This
entitlement is dependent on the provision of both medical evidence of pregnancy and
the appropriate netification to the employer concerned. There is no qualifying service
or minimum weeldy working hours requirement to secure the right. The employee
can choose the exact dates of the maternity leave but the period should cover the four
weeles prior to and post confinement. While on paid maternicy leave, the employee’s
employment rights are preserved. She is entitled to rerurn to her job after the birth,
provided she notifies the employer of her intentions in writing at least four working
weeks in advance of cthe envisaged date of return. The EAT or a Rights Commissioner
may exrend the time for giving the notification where there are ‘reasonable grounds’ for
the failure or delay in providing it. The 1994 Acrt also introduced a potential righr to
‘health and safety leave' from work for pregnant workers, workers who are breastfeeding
or who have recently given birth. In addition, if a doctor certifies that night work is
unsuirable and the worker cannot be moved o day work, she may become enritled to
such leave. Disputes as to leave entitlements are heard by a Rights Commissioner with
an appeal to the EAT. There were six cases referred ro the EAT in both 2009 and 2010
and two in 2011 under the marernicy legislation.

HEALTH AND SAPETY AT WORK

Over the past thirty years, the subject of health and safery has shor up the list of
HRM prioriries in Ireland. This prioritisation has been propelled by the enactment of
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comprehensive and detailed health and safery legislation and extensively supplemenced
by case law precedents. Related to these faces is the reality that many Trish employers
have awaken to the prioricy now accorded health and safety matcers as a result of a
series of court awards in che area (Buter 2007). This dimension has become even more
pronounced since 2004, with the estabiishment of the Personal Injuries Assessment
Board (PIAB), whose role includes the assessment of compensation due to an injured
person where those injurics arise from workplace accidents.

Prior to the establishment of the PIAB, employees suffering personal injuries could
issue proceedings (depending on the potential size of the claim) in the Diserice Court,
Circuir Court or High Court. Successful plaintifts were awarded the majority (if not
all) costs. In an atcempt to reduce such costs (and employers” premium payments), che
insurance industry and employers sought reform of the system and this culminated
in the establishment of the PIAB. Garavan (2002} claims that wich the evenrual
recognition of the immensity of such costs to employers — and the prospect of reduced
costs through safer and healthier work environments and practices — iv was apparent that
more proactive safery management practices were emerging in many Irish workplaces.
In this regard, the enactment of the Safety, Health and Welfare ac Work Act 1989 was
also relevant. However, in 2007, 2008, 2009 and 2010 the number of fatal injuries
at work stood ar sixty-seven, fifty-seven, forty-three and forty-cight respectively. OF
course, these figures do por caprure a host of other relevant considerations, such as
accidents and dangerous occurrences at work; health and safety-related absenteeism; and
the prevalence of bullying, harassment, victimisation and stress at the workplace. Thus,
while health and safery may have more priority, it remains problemaric.

Common and Statute Law

Under common law, the Irish courts have decided that employers are obliged to
exercise reasonable care towards employees in relation to health and safecy matters. The
implications of common law are that employers must:

*  provide a safe system of work;

e ensure the provision of comperenr fellow workers;

= provide safery equipment and effective supervision; and
*  provide a safe place of work.

The provision of a safe system of work obliges the employer to show that the system
provided is ar least in accord with the general practice of that trade. Accordingly, an
employer would not be responsible solely because an accident occurred in the course of
the job; some element of negligence has to be involved. The failure to employ competent
fellow warkers (including subordinates and supervisors) may, but rarely does, constiture
the basis of a claim. Nevertheless, the employer may be found liable for the careless
action of one employee which causes injury w another employee (i.e. vicarious liability).
The commeon law obligation to provide proper safery equipment (for the purpose of
avoiding staff exposure to risk and injury) includes a requirement that management
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ralce reasonable sceps {up to and including disciplinary action) to ensure the use of chat
equipment.

The provision of a safe place of work requires thar the workplace be organised in
the interests of health and safery. This obligation also extends to a customer’s premises.
Consequently, if workers are injured while working on a customer’s premises they may
successfully claim against their own employer.

In recent years, the employer’s duty to provide a safe workplace (hitherto confined
to reducing risks to the physical health of the employee) has been extended to one’s
psychological wellbeing. Several courr decisions have established the obligation on
employers to prevent foreseeable risk from stress in work and numerous successful claims
have also been brought in relation to bullying and harassment at worle (McMahon
2009a). Notably, the aforementioned Employment Equality Acts 1998-2004 provide
a redress roure for those scenarios where harassment {ender one or more of the nine
grounds) is alleged.

The main legislation in this area is the Safety, Health and Welfare ar Work Acc
2005, which repealed and replaced the aforementioned Safery, Health and Welfare ac
Worle Act 1989. Almaost all of the specific health and safery laws that apply generally
to all employments are contained in the Safety, Health and Welfare at Work (General
Application) Regulations 2007. 'The 2005 enactment applies to all employers,
employees {including fixed-term and temporary employees) and self-employed people
at work. The Act sets ouc the rights and obligadions of both employers and employees
and (most consequentially) provides for substantial fines and penalties for breaches
of the health and safety legistation. Related to this, it specifies the employer’s dudes
and how they can maintain appropriate levels of health and safery through general
protective and preventative techniques. These techniques include ‘risk assessments’,
‘safety statements’, employing a ‘competent person’ in the area, safety representatives,
consultation obligations, prorection for employees and safety representatives against
penalisation (or victimisation), and administrative obligations. The Act also oudines the
process for developing regulations, guidance and codes of pracrice and describes the role
and function of the Health and Safery Authoriey (HSA), which serves as the national
starutory body with responsibility for enforcing the law, promoting and encouraging
accident prevention and providing information and advice to all relevanc parties.
The enactment also outlines various offences that may arise and their corresponding
penalties, setting down the maximum fne for such offences and the porential personal
liabiliry of an organisation’s directors and senior executives. The Act is also appended by
several schedrles thar detail miscellaneous information {including the General Principles
of Prevention), all of which are legally enforceable.

The profile of the topic has also been raised as a result of the work of the Health
and Safery Auchority (HSA). In 2010 it conducted a toral of 16,714 inspections
and investigations and in 9 per cent of inspections {where employers were unwilling
to meet the legal requirements), formal enforcement actions to ensure compliance
were taken (2012, www.hsa.ie). In the same year, rwenry-seven prosecurions were
completed successfully and a further twenry-three files were sent to the Director of
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Public Prosecutions (DPP) for direction, while the Auchority issued 914 ‘Tmprovement
Nortices™ (for eliminaring identified risks) and 399 ‘Prohibition Notices' (barring the

usage of cerrain equipment or processes).

QORGANISATION OF WorkING TIME

As a result of the necessity to implement an EU measure — the Working Time Directive
— the area of working hours and holidays is codified in one piece of legislation: the
Organisation of Working Time Act 1997. Some of its salient fearures provide for:

°  maximum average working week of forry-cight hours, over a reference period of
four, six or twelve months, depending on the category of worker;

*  minimum rest breaks of fifteen minutes per 4.5 hours worked and thircy minures
pet six hours worked;

* minimum rest period of eleven consecutive hours per twenty-four hours;

¢ minimum weekly consccutive rest period of a total of chirey-five hours (twenty-
four hours plus eleven hours’ daily rest) in seven days; or a total of fifty-nine hours
(forty-eight hours plus eleven hours’ daily rest) in fourteen days;

¢ minimum annual leave entitlements of four weeks for full-time wotkers and 8 per
cent of hours worked in the case of part-time or casual employees;

* entitlement to a premium payment or paid time off in lieu for Sunday work (JLCs
no longer set Sunday premium rates; a new code of practice on Sunday wosking is
being prepared by the LRC);

e entitlement to a minimum paymenc should a worker be engaged on a zero-hour
contract and not be provided with any or the requisite amount of wark; and

»  special restrictions on hours worked at night, in particular night work invelving
particular hazards.

Complaints under this Act are made ro a Rights Commissioner, with a right of appeal
to the Labour Courr. The Labour Court deale wich 279 and 289 such cases in 2010 and
2009 respectively (Labour Court Annual Reports 2004, 2010),
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Younc PropLE AT WORK

The Protection of Young Persons (Employment) Act 1996 prohibits the employment of
children younger than sixteen years of age. However, a child over fourteen years of age
may be permitted to do light, non-industrial work during school holidays provided it
is not harmful ro health, development or schooling. The Act sets limits to the wosking
hours of young people and provides for minimum rest incervals and the prohibicion of
night work. There is minimal activity at che EAT under chis Act, with only one appeal
(against a Rights Commissioner recommendation) to che EAT over the period 2008 to
2011,

Minivum NoTice Law

In the absence of a specific term in the contract of employmenc dealing with the issue
of norice, the Minimum Notice and Terms of Employment Acts 1973-2005 entitle
employees to a minimum period (or to accept pay in lieu) of notice prior to dismissal.
Employees with between thirteen weeks' and two years continuous service are entitled to
one week’s notice; thereafter, enticlements increase on a gradual basis up to a maximum
notice of cight wecks where an employee has service of fifreen or more years. An
employer is also entitled to at least one week’s notice from an employee with thirteen or
more weeks' service. There is considerable activity under chis Act, with 2,118 and 2,070
such cases referred to the EAT under this legislation in 2010 and 2011 respectively (EAT
Annual Repores 2010, 2011).
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TermMs oF EMPLOYMENT

Under the Terms of Employment (Informarion) Acts 1994-2001 an employer is
obliged to furnish any employee who has one month’s continuous service with a wrirten
statement outlining their terms of employment. There is a direct method of complaine
for an aggrieved employee 1o a Rights Commissioner. The information required in the
starement includes:

*  names of employer and employee and the address of the employer in the state;

* the place of work and the employee’s job title and nature of work;

* the date of commencement of employment;

* deils of pay, including overtime, commission and bonus and the methods of
caleularing them;

+  whether pay is to be weeldy, monthly or ocherwise;

= conditions about hours of worl, including details of breaks and provision in relation
to overtime and holiday entitlements;

= sick pay arrangements and pension schemes, if any; and

*  periods of notice or, if the contract of employment is for a fixed time, the date when
the contracr expizes.

There were 277 and 264 such cases referred to the EAT under this legislation in 2009
and 2010 respectively (EAT Annual Report 2009, 2010).

WaGE PayMeNT Law

Under the Payment of Wages Act 1991, seven legal wage-payment methods are provided
for, including payment by cheque, bank draft, credic transfer or similar method, postal
order and cash. The circumstances in which deductions, in particular these relaring to
acts or omissions of the employee, can legally be made from wages and payments are
specified in the enacement. Effecrively, deductions must be provided for in the contrace
{or other written form), the employee must be made aware in advance thar a deducrion
will be made and the deduction must be reasonable in refation to the employee’s wages.
In the eventof a dispute, the initial claim is made to a Rights Commissioner with a right
of appeal to the Tribunal. A toral of 316 and 478 cases were referred to the Tribunal
under this enactment in 2010 and 2011 respectively (EAT Annual Report 2011, 2011).

PART-TIME AND FIXeD-TERM Law

Arising from the growth of the secondary labour market and che peripheral workforce,
protective legisladon for part-time workers came into operation in 1991, This was
replaced by the Protection of Employees (Parr-time Work) Acc 2001, which was
introduced as a result of the EU Framework Directive on Part-time Work. This extended
the protection of employment legislation to all part-time workers regardless of the
number of hours worked per week. It entidles parc-time workers to pro rata treatment
with comparable fufl-time colleagues in relation to conditions of employmenc such as
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pay and annual leave. Complaines under this Acr are made to a Rights Commissioner
with a right of appeal to the Labour Court. The Labour Courr dealt with ten and seven
referrals under the Act in 2010 and 2009 respectively (Labour Court Annuai Report
2009, 2010), A similar directive on the rights of fixed-term contract workers was enacted
via the Protecrion of Employees (Fixed-term Work) Acr 2003, which protects fixed-term
employees by ensuring that they cannot be weated less favourably than comparable
permanent workers and that employers cannot concinually renew fixed-term conrracts.
The Labour Coure dealr wich forry-five and thirty-three referrals under the Acr in 2010
and 2009 respectively (Labour Court Annual Report 2009, 2010).

PENSIONS PROVISIONS
Under the Pensions Acts 1990-2009 a range of provisions were made, including:

» theestablishmentofa Pensions Board to monitorand supervise the new requirements
under the Acr;

¢ the compulsory preservation of pension entitlements for employees who change
employments;

o the introduction of a minimum funding standard for certain funded schemes;

» arrangements for the disclosure of information to scheme members;

e clarification of the duties and responsibilities of scheme erustees; and

+ implementation of the principle of equal treatment for men and women in
occupational benefir schemes.

The Pensions (Amendmenr) Act 2002 provides for the introduction of a framework
for Personal Retirement Savings Accounts (PRSAs) and their associated tax reliefs and
arrangements and a Pensions Ombudsman was established under its remit. In 2011
two direcrors of a construction firm were jailed for pension offences — the first rime
employers had ever been imprisoned for such offences in Ireland. At the same time, the
Irish Pensions Board revealed cthat it was investigating 192 employers in the sector on
suspicion of failing to pay over pension contriburions deducted from employees {see
www.rie.ie/news/2011/0927/pensions-business.heml).

Dats PrROTECTION Law

The Data Protection Acts 1988-2003 entitle individuals to establish the existence of
aucomated and manual/paper-based personal data, to have access to such dara in relation
to them and to have inaccurate data rectified or erased. The Acts also oblige the dara
controller (i.e. the organisation that uses such personal dara) to adhere o a number of
obligations associated with the accuracy, relevance and use of such data. Furthermore, a
Data Protection Commissioner is provided with a legal basis for intervening where an
individual complains thar che principles have not been observed. The relevant principles
provided for in the Acrs are that:



132 INDUSTRIAL RELATIONS IN IRELAND

* the data controller fairly obrains and processes the dara;

¢ the dara be factually accurace and, where necessary, up to date;

= the dara is kept for one or more specified and lawful purposes;

e the dara shall not be used or disclosed in any manner incomparible with the specified
and lawful purposes;

*  the data retained be attainable, relevant and not excessive in relation to the specified
and lawful purposes;

* the personal data shall not be kepr for longer than is necessary for the specified and
lawful purposes; and

» appropriate security measures should be raken by data concrollers and processors
against unauthorised access to or artention, disclosure or destruction of the dara,

and against its accidental destrucdon or loss.

Furthermore, under the 1998 Freedom of Information Act, one has the right of access
to ofhcial records held by government deparrmencs or other specified public bodies. This
includes the right to have personal informarion held correcred or updared and the right
to be given reasons for decisions taken by public bodies that affect one. This legislative
initiative has been deployed by job applicants and interviewees to gain access to the
reasons for their failure either ro be shordisted or successful ar interview (McMahon
2001).

REDUNDANCY PAYMENTS LEGISLATION

The Redundancy Payments Acts 1967-2007 apply to workers with at least 104 weeks'
continuous service and who have nov reached retirement age. Under the Redundancy
Acts, employees are endtled to two weeks' pay per vear of service plus ane week's
lump sum. The calculation of a week’s pay is subject to a statutory ceiling of €601},
In addition tw statucory redundancy entidements, redundancy pay may be enhanced
through collective or individual bargaining arrangements. There are a large number of
disputes under this legislation. The EAT dealt wich 2,951 and 2,598 referrals under chis
legislacion in 2010 and 2011 respectively (EAT Annual Reports 2010, 2011).

ProrectioN oF EMPLOYMENT AcTs 1977-2007

Where collective redundancies arise, the provisions of the Protection of Employment Acts
19772007 apply. These require the employer to supply the employees’ represencatives
with specific information regarding the proposed redundancies and ro consulc with
those representatives at least thirty days before the first dismissal takes place in order to
see if they can be lessened or avoided. Collective redundancies are defined as dismissals
involving a certain number of employees (depending on the total number of employees)
in any period of thirty consecutive days. The employer is also obliged to advise the
Minister ac least thirty days in advance of the first dismissal. Under this legislation, an
offence may be prosecured by the relevanc Minister. There was only one such case before
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the Labour Courr over the period 2009 to 2010, where the Minister sought an opinion
on collective redundancies.

ProteCTIiON OF EMmrrovees {(EsvpLovers’ INsowvency) Acts 19842004

The Prorecrion of Employees (Employers’ Insolvency) Acts 1984-2004 protect certain
ourstanding entitlements relating to employees’ pay in the evenc of their employers
becoming insolvent. Subject to certain limits and conditions, monies due to employees
in a range of situations may be paid by the Department of Social Protection out of the
Social Insurance Fund. These can include:

o arrears of pay (including arrears of pay due under an Employment Regulation
Order);

= holiday and sick pay;

e entitlernents under the minimum notice and terms of employment, employment
equality and unfair dismissals legislarion; and

= courtorders in respect of wages, holiday pay or damages at common law for wrongful
dismissal.

The Insolvency Payments Scheme also protects employees’ outstanding contributions to
occupational pension schemes, which an employer may have deducted from wages but
not paid into the schemes. Unpaid contributions to an occupational pension scheme
due from the employer may also be paid from the Social Insurance Fund, subject to
certain limits. The scheme applies to outstanding pension contriburions for up to a year
prior to the date of insolvency. The EAT dealt with eleven and five referrals under this
legislation in 2009 and 2010 respectively (EAT Annual Reports 2009, 2010).

TRANSFER OF UNDERTAKINGS REGULATIONS

The European Communiries (Protection of Employees on Transter of Undertakings)
Regulations 2003 are designed to protect employees’ jobs in the event of a change in
their employer’s identicy, where the business in question resumes irs acdivities having
been sold as a going concern. Subject to che employer's right to effect redundancies
for economic, technical or organisational reasons involving changes in the workforce,
employees arc entitled to continue working under cthe same terms of employment with
service and contractual rights maintained. Employee pension rights — aside from those
provided for by social welfare legislation — do not transfer to the new employment.
However, where there is a pension scheme in operation in the original employer’s
business at the time of the transfer, the legislation provides thac:

« if the scheme is an occuparional pension scheme cavered by the Pension Acts, then
the prorections given by thar legislation apply; and

+ in the case of other pension schemes, the new employer must ensure thar rights are
protected.
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Both the outgoing and incoming employers are also obliged vo keep employees informed
of developments. An employee whose rights are infringed under the legislation, resulting
in dismissal, may bring an unfair dismissal claim to a Rights Commissioner or the
EAT. A total of forty-four and twenty-one cases were referred to the Tribunal under chis
enactment in 2011 and 2010 respectively (EAT Annual Reports 2010, 2011).

INSTITUTIONAL INITIATIVES AND REVISIONS

Of particular relevance to the martter of (compliance with) employment legislation,
the National Employmenc Rights Authority (NERA) was established under the Social
Partnership Agreement “Towards 2016°. [ts role is to achieve a national culture of
employmentrights compliance, which irendeavours to do via the provision of information
to employees and employers, monitoring employment conditions through its inspection
services and enforcing compliance and seeking redress. In 2010 NERA concluded
7,164 workplace inspections (compared with 8,859 in 2009). It focuses particularly
on matters of compliance in respecr of the national minimum wage, the Protection of
Young Persons and Employment Permit enactments, together with adherence o che
provisions of prevailing Employment Regulation Orders and Registered Employment
Agreements (huep://www.employmentrights.ie/en/). NERA and ocher stare dispute
resolution bodies, including the Rights Commissioners, EAT and the Equality Tribunal,
are undergoing a process of reform (see Chaprer 5).

ConcLupinG COMMENTS

Due to advances in the labour law arena, the relationship berween employer and
employee has been transformed over the last forty years in the Republic of Ircland.
Almost every facet of the employment relationship (from recruitment to retirement)
is now regulated to some extent by statute law. Such law, together with the decisions
of the courts and cribunals, impacts on all aspects of the workplace relarionship. Case
precedents surface on an ongoing basis from a wide range of state-provided dispure
resolution agencies, including the Labour Court, the LRC, the Equality Tribunal and
the EAT, as well as the ordinary civil courts. This chaprer gives students an introduction
to the principal areas of employment law affecting Ireland’s workplace — with a summary
of other select employment legislation included in Table 6.1 — as it actempts to explain
one of the most conseguential and complicated areas that both parties must deal with,
i.e. their obligations and entitdements under employment law.



CHAPTER 7

Collective and Individual Workplace Procedures

InTRODUCTION

This chaprer examines the regulation of industrial relations at the worlplace. Such
regularion is extensively governed by procedures either jointly agreed berween union
and management or unilaterally determined normally by management. The procedural
regulation of workplace relations has its genesis in collective bargaining, which originared
in the second half of the nineteenth century with the purpose of regularing relations
berween unions, their members and employers. lts aim was to introduce norms in order
to limir disputes. As Webb and Webb (1897) pointed our, it was part of union efforts
to provide a ‘common rule’ promating equitable trearment of workers. These collective
procedures have also influenced procedural regulation in non-union companies, norably
in the arcas of discipline and grievance. Apart from their collective origins, there are
rwo other influences on the development of workplace procedures. These are the
perspectives offered by organisational psychologists/organisational behaviourists and,
most importantly, the growth in legal regulation from the 1970s onwards. This chaprer
explores the narure of collective agreements, the arrangements for procedural regulatdion
at the workplace, practical prescriptions for dealing wich individual workplace disputes
and the skills necessary to effectively deal with such issues.

Tar NATURE OF COLLECTIVE AGREEMENTS

Collecrive agreements are commonly used to regularte relations in unionised companies;
they are the obvious and standard outcome of a collective bargaining process. Indeed,
the International Labour Organization (ILO) deems collective bargaining ‘to be the
activity or process leading up to the conclusion of a collective agreement” (Gernigon
et al. 2000). Collective agreements arose in order ro regulate relationships berween
management and unions and they bave a long history dating back to the late nineteenth
century (Pelling 1976). The contents of collective agreements can be divided inro
substansive and proceduial terms. Substantive terms are concerned wich rerms and
condirions of employment. Examples of substantive terms include wage rates, overtime
and shift work rates, hours of work, holiday encitlements and pension arrangements. In
contrast, procedural terms lay down the rules for regulating the relationship berween
the parties and how subsranrive terms are agreed and changed. Examples of procedural
terms are union recognition and negotiating rights, managemenc’s right to manage and
the ways in which employees can contest management decisions. Procedural rerms are
normally contained in an overarching agreement — a procedure agreement (or procedural
agreement).

Procedure agreements differ in their contents across organisations. Some procedure
agreements are short and concise, while others are long and derailed. Agreements may
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be quite general, or technical and specific (even quasi legalistic) in terms of how they are
drafted and worded. The content of procedure agreements also varies widely, although
there are usually common elements. They usually conrain inital clauses dealing with
union recognition and negotiating rights, the competence of both parties and provisions
for dealing with disputes when they arise. In the area of individual disputes, procedure
agreements will usually contain specific sections dealing with disciplinary and grievance
issues. Nowadays, they may also cover individual issues such as equality, health and
safery, and bullying and harassment. However, even in unionised companies these wil]
sometimes be specified in a company rule book.

Disputes procedures are a central parc of any procedure agreement. They are most
important in collective disputes, but they also cover individual issiees. Dispurtes procedures
will invariably contain a peace clause. This will normally specify a requirement for local
negotiations and referral vo third parties, up to and including the Labour Court (or other
specified body), in advance of industrial action by either union or management. Individual
disputes often require employees to use internal disciplinary and grievance procedures
prior to referral to a third party. They may also include arrangements for workers to provide
continued emergency and maintenance services in the event of a surike.

On some occasions a disputes procedure may extend to a ne-strike clause. Some no-
strike clauses have been inserted in agreements in return for a pay increase and these are
designed to last for the duration of the agreement only. In rarer cases, no-strike clauses
arc designed to be a permanenc part of the arrangements berween the parties. In such
cases some alternative mechanism for the resolution of disputes needs to be specified,
e.g. binding arbitration. In the public sector there is provision for arbitration under the
public sector conciliation and arbitration schemes. Under a number of such schemes,
the government can only refuse to pay an arbicrator’s award if ic places 2 morion before
the Ddil and that is passed. However, the prohibition on strike action applies only ta a
minority of public servants covered by these schemes, notably the members of An Garda
Siochdna.

A key issue in the operation of dispute procedures has been the maintenance or
otherwise of the status quo while the dispute is in progress. Pluralist writers have
generally considered char the onus is on the side seeking change to maintain the status
quo unril procedures are exhausred. The principle of maintenance of the status quo has
been narrowed by the development of functional flexibility in the 1980s. This requires
employees to be Hexible between tasks, thereby limiting the range of issues over which
a status quo requiremenc applies, Despite this, observation of the status quo can apply
as part of the normal requirement on management in unionised companies to negortiate
on change. It is common in collective agreements that individual employees are required
to accept change and work under protest while appealing a management instruction.
However, there are limits to changes chat can be required. Arbicrary alterations to an
individual's contract can fall foul of unfair dismissals legislation and, depending on
the nature of the change, amount w constructive dismissal (see Chapter 6). The Croke
Park Agreement 2010-2014 provides that where employees conrest a change in working
arrangements covered by the provisions of the agreement, they must operare the change
pending the outcome of a binding arbitration procedure (Croke Park Agreement 2010).
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WoripLack COLLECTIVE AGREEMENTS AND THE Law

Collective agreements are generally not considered to be legally enforceable. The
Commission of Inquiry on Industrial Relations (1981: 214) noted that this reflects the
view that collective bargaining — not the law — should be the primary source of regulation
in the employment relationship. The main legal reason for the lack of enforceability of
collectiveagreements is thac the courts consider they are entered into ‘withoutan intention
to create legal relations’. A further reason for the general lack of legal enforceability is
that neither a trade union nor a union official are normally considered to have a right
agency’ to conclude agreements on behalf of members (Wallace 1989). Agency is a
situation where a person or organisation can conclude legally binding agreements on
behalf of an individual or organisation. Agency can exist in limited circumstances, most
norably when the number of employees is ‘small and definite and the macrers deale with
are confined solely to that group’ (Kerr and Whyte 1985: 161).

Some collective agreements are legally binding, most norably those registered by
the parties with the Labour Court. Even non-binding collective agreements can have
legal effect. For instance, the substantive terms of a coliective agreement can becomme
legally enforceable through the principle of ‘incorporation’. Incorporation describes a
process whereby an action permanencly alters the conerace of employment. Thus, when
an employer pays a wage increase provided for in a collective agreement this can become
a conrractual enticlement that can only be altered with the employee’s agreement.
Similarly, a wage reduction specified in a collective agreement can permanently alter the
contract of employment, not through the terms of the agreement bur by the acceprance
of the reduction by the employee (Kerr and Whyte 1985).

The legal principle of ‘incorporation’ does not generally apply to the procedural
elements of an agreement. Nonetheless, procedures covering individual issues such as
grievances, discipline, bullying and harassment can also have legal effece. Third parties
with legal competence (such as the EAT, the Labour Court, the Equality Tribunal as
well as the courts) may look ar workplace procedures in much the same way that che
rules of the road would be regarded in the event of a car accidenc. It is common to see
an individual win an unfair dismissals case because the rules of procedural and natural
justice have not been complied with, e.g. if the employee was not allowed represenrarion
during the disciplinary process, if they were not adequately informed of the charge
against them or if they were not allowed an opportunity to respond to any charge.

The absence of legal enforceability should not be wken to mean that collective
agreements are unimportant. They are considered to be ‘binding in honour’ and the
parties to industrial relarions ser much store by them. A practitioner who fails to honour
agreements can very quickly find their repuration severely damaged. Furthermore, ¢hird
parties such as the LRC or Labour Court are likely to pay caretul attention to claims
that a dispute is covered by the terms of an agreement that has been freely enrered
into. Perhaps the most instrucrive illustration of a willingness to honour an agreement
has been the stated intention by the Fine Gael-Labour Party coalition government to
honour the Croke Park Agreement on the basis that it is essential to honour agreements
in industrial relacions. Tdnaiste Eamon Gilmeore pointed out the importance of this by
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saying: ‘TF you make an agreement, you keep the agreemenc, and there’s a good reason
for thar. Because if you break an agreement, the people you make it with are unlikely to
reach agreement with you again’ (RTE 2012). However, this has not precluded a review
of the agreement in the Croke Park extension process, which indicates the considerable
Hexibilicy that acraches to collective agreements in comparison with lcgal CONLraCLs.

EvoLuTioN oF WoRrKPLACE DISCIPLINARY AND GRIEVANCE PROCEDURES

Torrington and Hall (1998: 538) describe discipline as the ‘regulation of human activity
f0 p['(.)duce €1 COn[rDllCd per‘f()['m;ll'lce’. ﬂ]is dcﬁlli[ioll dl’ﬂ\\'ﬁ atention Lo [hff CSSCIICE OP
discipline as an exercise in control. That exercise of control involves the use of power by
one party to the employment relationship (the employer} over the other (the employee),
a feature of industrial relations emphasised by radical writers (Fox 1974}, A grievance
procedute, on the other hand, is ‘an operational mechanism which defines, and may
limir, the exercise of managerial authority and power through establishing a formal
regulatory framework for handling specified issues’ (Salamon 1998: 533). Tn effecy, it is
explicitly designed to limit managerial concrol.

"The nature of indusirial organisation creates the need for disciplinary measures and
also gives rise to grievances. Industrial organisations need employees to attend on time,
conform to cermain behaviour and meet standards of performance, and discipline is
one way of seeking to ensure these are delivered. Likewise, employces will typically
have expecrarions of equirable and fair treaument in employment and an entidement to
bring grievances to management’s attention and have them addressed. Both discipline
and grievances ate thus an incegral aspect of the employment relationship and in parc
represent an cxpression of canfiict in thac relationship.

Historically, conflict over discipline was dealt with av the sole discretion of
managemert, This discredon was enshrined in the common law system which, unlile
other contracts, did nort regard disputes arising out of the contract of employment as
being subjecr ro legal adjudication. This was known as ‘employment at will’. The most
notable aspect of employment at will was thar an employee could be dismissed for any
reason or none. Trade unions came o All the vacuum created by the absence of the
law. With collecrive solidariry, they sought to counterbalance che right of employers to
unilacerally impose discipline (Cole 1913). By the 1920s, disciplinary procedures had
been developed in some employments (notably public ones) that laid down rules and
procedures for disciplinary acrion (Flanders 1956}, Such disciplinary procedures were
nor entirely detached from che law, but borrowed procedural aspects from common
law notions of due process and natural justice. Thus, in general, unions did not seck
to contest managements right to impose discipline bur imposed requirements on how
discipline was to be carried ourt.

Since it developed over time, the procedural regulation of discipline and grievance
was haphazard and sporadic. Flanders (1956: 320) notes that ‘in many industries the
employers” power “to hire and fire” is limited, if at all, only by the restraint imposed by
the fear of “trouble”™. This absence of formal regulation at the level of the workplace was
highlighted by the UK Donovan Commission, which argued rhere was a need ro purin
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place workplace procedures for the regulation of industrial relations (Donovan 1968).
The Commission’s approach was based on the pturalise notion of management regaining
power by sharing it. The Donovan recommendation had a major effect on workplace
industrial relarions in Ireland and, led by the new personnel management professionals,
procedural regulation grew substandially (especially in manufacturing industry) from the
late 1960s (Wallace 1989). Such collecrively developed rules also came to influence rules
for handling discipline and grievance in non-union companies with the introduction of
procedures paralleling those in unionised companies (Wallace 1989). An example of the
contents of a rypical disciplinary procedure is shown in Table 7.1.
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MANAGEMENT APPROACHES

In addition to rthe influence of collective procedures in non-union companies, there is
a distincrly managerial influence on such arrangements. This owes much to the work
of organisational psychologists and organisational behaviourists, particularly in the US.
These approaches are described under the heading of ‘corrective’ or ‘positive’ approaches
to discipline. The most significant developmenc in management approaches co discipline
in Ireland is the corrective approach, which appears in the textbooks from at least the
1970s and is widely espoused nowadays. This is contrasted wich the punitive, coercive or
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negative approaches (Fenley 1998; Hawkins 1982; Osigweh and Hurchison 1989, 1990;
Wheeler

and control aspects of discipline.

1976}, The corrective approach can be seen as an atcermpt ro mask che pawer

The terms “corrective’ or ‘positive’ are used quire loosely in differing texts. In some
texts, the corrective approach is advocated as an employee-centred approach to discipline;
in others, it merely involves a stepped procedure as developed in corrective approaches.
Whar is idencihed as a corrective approach in various texis can fall anywhere along a
spectrum and these are outlined in Table 7.2. At one end of this spectrum, ‘correcrive’
may mean livle more than the issuing of a series or oral, written and final writren
warnings. The employee is given an opportunity to improve buc there may be ficte
engagement with the issues that have led to the poor perfermance or behavioural issue.
The aim may be to achieve improvement bur the punitive element of the warnings is to
the fore. In effect, it can be viewed as a bureaucratic exercise designed to comply with
legal requirements of due process (see Variant A in Table 7.2}, A corrective approach can
be more developed and involve an employee-centred, mucual problem-solving approach
thar this is referred o as a ‘corrective’ or ‘positive’ approach (see Variant B in Table 7.2).
However, Variant B still makes provision for penalties and thus retains the punitive
elements of Variant A.

Table 7.2

Corrective and Positive Appm.rzcﬁts ta Discipline

Corrective Approach.
' Variant A- B

Correr,twu' Positive Apprmch
Variznt B

Positive Discipline

" Variant C-

Basic Corrective Approach
A series of warnings
provided for, typically

oral warning, written
warning, final wrircen
warning, suspension and/or
dismissal.

Employee given an
oppertunity to improve,
except in the case of gross
misconduct whete dismissal
is specified for a first
offence. Narmally specified
that corrective approach
shoutd not be punitive,

bur sanctions)’pcnaltics are
invariably specified.

Enhanced Corrective Approach

In addirion to all features of corrective
approach A, there is emphasis on using
(i) a diagnostic and (ii) a joint problem-
solving approach.

(i) A diagnostic approach involves a
review of why a problem has arisen, e.g.
has employee been propetly trained,
are targets reasonable, is there another
reason that may entail respons;blhty on
the part of managemene? S

(i) Joine problem solving bctwu.n
supervisor/manager and cmpluyee on
how problem is 1o be resolved and

how employee wilt meer management’s
requirements. Emphases on using
counselling rather than penalties, buc
\Vlﬂ'ﬂiﬂgs dare ﬂlSD pr{lvided For-

This approach

uses the diagnostic
and joint problem
solving oudined

in variant B,
Employees are given
a number of staged
opportunities (o
improve. There is
no provision for

penalties. [Fan

ermployee does not
meet the employer’s
expectation and
cannot commir

to doing so, they
are expected o
voluntarily resign.

There is a separate positive approach, also referred w as a cownselling approach. This
is highly critical of the traditional corrective approach precisely because of punitive
elements they conain (Riccuccd 1988; Osigweh and Hutchinson 1989, 1990; Sherman
and Lucia 1992). In the positive approach there is an absence of any provision for either
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warnings (either oral or written) or dismissal, with counselling being to the fore and the
employee being given a number of opportunities to improve (see Variant C, Table 7.2).
At the final stage, if they cannot meet the employer’s expectation, employees are expecred
to voluntarily leave employment. In the US this approach is said to produce higher
levels of sarisfaction by those experiencing discipline (even in unionised companies);
however, the research is extremely limited and the approach does nor appear to be
practised widely. It is not clear if it is used in a formal sense in any Irish employments.
Indeed, there must be a real risk that the requirement on an employee to resign could be
construed as constitucing a form of constructive dismissal.

It is also worth noting that not all writers see punitive methods as dysfunctional.
For instance, Arvey and Ivancevich (1980: 131) argue that ‘punishment may be a
very effective procedure in accomplishing behavioural change’. Salamon (1998) also
suggests an occupational division in the approach to disciplinary warnings. He claims
that warnings may have minimal effect on those in manual or lower clerical groups for
whom there may be lictle if any career prospects. Thus, employees in manual grades
may treat warnings in a cavalier fashion and ‘play the systemy’. They may rake their
warnings up to the final warning stage and then wair for the step-back function to kick
in, which will sce warnings move back to the previous warning stage after a period.
This may especially happen with attendance issues, whereby employees avoid the higher
disciplinary sanctions by achieving good attendance until a warning has expired and is
removed [rom their records.

By the carly 1980s some texts had begun to advocate preventive discipline, whereby
the culrure of an organisation is designed to mitigate the need for discipline. This
involves antanomous discipline, whereby teams regulate discipline or self-discipline and
individuals are encouraged to take responsibility for their own performance (Strauss and
Sayles 1980). Edwards (2005: 376-7) nores thart self-discipline is still a form of conrrol,
being ‘one aspecr of the way in which control has to be negotiated’. There are some
impressive examples of reductions in the use of discipline (and grievances) associated
with responsible autonomy promoted by team-working, most norably in Rusal
Aughinish — although there, the introduction of annual houss seemed to be the main
casual variable (Wallace and Whyte 2008). Such developments suggest that the nature
of work organisation may greatly influence employee performance and behaviour and
may be more important than personal issues that are usually focused on by disciplinary
procedures, whether of the traditional, corrective or positive variery.

Despite rthe claims for the positivity of management-led approaches w discipline,
there is a degree of scepricism as to how these impact on workers. Saundry ef al
(2011: 197) suggest that ‘without the countervailing power offered by effective union
representation, workplace discipline may be reduced ro a stark exercise of managerial
discrecion’. They draw artention to the ‘consistent survey evidence that links serong [rrade
union] organisation with lower rates of disciplinary sanctions and dismissals’ (Saundry
et 2l 2011: 196). In facr, repeated surveys in the UK have found the imposition of
discipline to be two and a half times lower in strongly unionised establishments. In
addition, Saundry ef a/ (2011; 201) found thar non-union organisations had ‘less scope
for resolving disciplinary disputes informally’ and consequendy had a greater reliance
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on procedure. Should a similar effect prevail in Ireland, this would moderate somewhar
the pessimistic conclusions arising from Browae’s (1994) findings that unions coped
poorly with the law in dismissals cases. Also, if unions influence the disciplinary process
in advance of dismissal, this would arguably be of much greater benefic to workers, since
it would involve them keeping rheir job racher than having to challenge a dismissal — a
far more difficule process.

Saundry eral (2011: 204) reported that in cases of discipline in non-union companies,
the use of ‘non-union companions ... did nos necessarily help their colleague’s case’
and could gee them ‘into more trouble’. This was because they lacked the requisite
skills and knowledge. In contrast, union involvement in the disciplinary process was
pasitively perceived by managers in the study by Saundry er 2l (2011). In weaker
or non-unionised companies where they were accorded a representational role only,
union invelvemenrt rended to be more adversarial (Saandey er 2/ 2011). Where union
representation was seen as effective, it tended to be because they were able o persuade
employees to own up and make a plea for mirigation, with that being ‘often the most
effective strategy” (Saundry er /. 2011). This suggests two main reasons for unions being
positively perceived by managers. First, having a union test the case will make it less
likely chat it will be lost at a subsequent tribunal hearing. Second, the union can ‘realivy
check’ the employee — that involves bringing home the gravity of their situation to them
and emphasising the need for compliance with management’s requirements. This can
make the warning system work more effectively, since there is a greaver likelihood of
subsequent improvement. Thus, generally it remains the case thar management’s righe
to determine and impose discipline is seldom challenged by unions.

Finally, it is worth noting that a ‘more exacting approach ro discipline, time-keeping
and artendance’ is evident with the onser of the current recession (Roche er af 2011:
71). That being the case, the prescriptions advanced by the more managerial-centred
correcrive approaches may be the main casualty because it is likely that attention will
still be paid to meeting legal requirements because of the porential consequence. It is
also noted, however, that HR managers are concerned with delivering commirment and
values of “‘trust”, “honesty”, “transparency” and “fairness™ (Roche et 2l 2011: 122).
This suggests that the historical management considerations related to discipline have
not disappeared.

LegaL aND INsTITUTIONAL INFLUENCES PROMOTING PrOCEDURAL REGULATION

Growing legal regulation has promoted greater formality in che handling of discipline
and grievance issues in common law systems that previously eschewed legal intervention
(Rache and Teague 2011; Saundry er al. 2011). As noted in Chapter 6, the Unfair
Dismissals Act 1977 and Equality Acts of the 1970s were hugely imporant in
promoting formal procedures, Roche and Teague (2011) note that this is a trend char
has been accenruared by some fourteen pieces of legislation introduced since 1990. They
argue that ‘the growth of legistation on individual employment rights may impact on
workplace conflict management procedures, as organisations seek o stay on the righe
side of the law’ (Roche and Teague 2011: 439). Collective legislation has also been
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significant, with the Industrial Relations Act 1990 making provision for the publication
of codes of practice. Under this legislation, since 2006 the LRC has published codes
covering discipline, grievance and bullying; as has previously been noted, these codes
can have legal implications, The absence of company procedures in areas such as
discipline, bullying and harassment, or equality can make it difficult for an employer
to defend a case to a third party. Equally, a failure on an employee’s part o urilise
internal company grievance procedures can lead to a case in these areas being lost by the
employee irrespective of its substangive merits.

1, her ahf_ is bemﬂ
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EXTENT OF Di1scIpLiNARY AND GRIEVANCE PROCEDURES

Given the influences promoting the development of procedural regulation, it might
be expected that such procedures would by now be almost universal. However, this
is not the case. A study of 500 companies in Ireland found that only 60 per cent of
organisations had formal written disciplinary and grievance procedures (Roche and
Teague 2011). Wricten procedures for discipline and grievance were more likely to be
found in the following organisations: unionised, medium/large size, manufacturing
and foreign owned {Roche and Teague 2011). While the coverage of 60 per cent is
reasonably widespread, it is far from universal and, given the legal and other pressures
for procedural regulation discussed above, it requires some explanacion. Research
indicates a resistance by some managers to the formalisation involved in the procedural
regulation of discipline and grievance. It has been pointed out that operational managers
(as distinct from human resource managers) would prefer to avoid procedures and
favour a pragmatic and informal approach to disciplinary issues (Jones and Saundry
2011). Although such preferences may have some effect on the way procedures operate
within organisations, it is doubtful it determines the presence or absence of procedures.
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Table 7.4

A Tipolagy of Warkplace Conflice Management Systemns

Workplace Conflict Management System Percentage (%)
Minimal conflict management system 41
Traditional industeial relations conflict management system 30

A high level of usage of ADR practices, combined with formal, writen, 25
stepwise conflics management pracrices

Hybrid ADR conflicc management system 5

Sowurce: Adﬂp[ud from Roche and Tc;lguu (2011: 447)

Labour market pressures are a more likely cause of the non-universal diffusion of
disciplinary and grievance procedures. These pressures scem to be pulling workplace
conflict management systems in different directions. Roche and Teague (2011: 438)
point to the growth in knowledge-based workers — a development which may promote
the adoption of ‘innovative ADR-style conflict management practices’, ADR referring
to alternarive dispure resolution. Roche and Teague also note an opposite influence, due
ro the expansion in relatively low-wage and low-skilled jobs. They suggest that this may
have led to ‘a significant number of employees ... working in organisarions where even
traditional workplace cenflict management practices are absent” (Roche and Teague
2011: 438). in addition, chere is the possibility of a hybrid berween the traditional and
innovative. This has led the authoss to advance a four-way rypology which they found
was borne our by che results of their survey of 500 organisations (Table 7.4). Most
notable is the finding that a majority (54 per cent) of the minimal conflict management
group appeared o favour a largely improvised approach to managing workplace conflicr,
although even in this group 37 per cenc still had formal, written, stepwise procedures.

ALTERNATIVE CONFLICT MANAGEMENT SYSTEMS

Table 7.5

Conflice Management Practices

Type of Conflict Conventional Approach | ADR Approach

Conflict involving  {» Formal wricten « (Open-door policies
individuals grievance and = ‘Speak up’ systems:
disciplinary * Ombudsmen
procedures ¢ External and internal mediarors

« Review panels of managers and peers
* Employee advocates
» Arbitration

Conflict involving | * Formal written » Assisted bargaining/mediation
groups procedures * DBrainstorming
* Resorr ar final stage » Inrerest-based bargaining
(when deadlocked) » Private arbitration

to state agencies, e.g. | *  Inrensive communications surrounding
LRC ' change management

Source: T&:lgue et af, (2012}
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Table 7.6
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worl\mg extremely: long: ‘hours. One" lay. M'li'y"comcs across a note. It is ‘addressed o M’arys'
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00 cxpu]sx e.to contmue m (:mploy her The note. lndlC’ltC'i tha[ ir s not: possﬁ)ie 10 rephce_

has pfaof that the '_'eal I'E'lSDIl for hf:r dlsnnssa] is qultc d[ ( renr Shc_ imnc[s Elu‘ managjen a copy:
of the: gcneral nmnagnrs note. Mqry informs the. compan} thar. b[’lﬁ teels she has been. builu_d:_

'anc[ h':;r- tills hqs caused her substwtnl stress. She S'lys thal she c.mnot u:mtmue_

lndlcatu\ that they '1rf: prepared Eo negotlate urthc_. Marv asks LO hwc her sohcu:or neqouatc;
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ADR pracrices grew in the US in the 1980s as an alternative to processing disputes in
civil courts. ADR practices aim to resolve disputes and improve future relationships.
Examples of ADR practices and comparison o ctraditional merhods are provided in
Table 7.5. A variety of factors can affect the excent to which ADR is used, e.g. firm size,
firm type, whether the firm is unionised or non-unionised, if the company is 1 MNC
and the demographics of the workforce (Teague e al. 2012). The most common ADR
mechanism is that of apen-door policies. A recent study found char thesc are present in
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53 per cent of companies, but there is a low incidence of other ADR practices (Teague
et al. 2012). OF the firms surveyed, 40 per cent had formal written procedures for
dealing with disputes involving groups of employees, 30 per cent used intensive formal
communications regarding impending change, 20 per cent used external experts ro assist
in negotiations and 31 per cent used brainstorming and problem-solving techniques
(Teague e al. 2012: 14). Overall, the evidence suggests thar ADR s not diffusing on any
widespread basis in Ircland (Teague er all 2012}, The case study of Hirem Recruiument
(in Table 7.6) illustrates an assisted bargaining ADR case in a non-union setting, It
provides a good opportunity for role-play or class discussion.

BuLlyiNG AND HARASSMENT

There has been a major growth in attention to the bullying and harassment aspects of
inrerpersonal conflicts in recent years; they are some of the most complex issues for
managers to deal with, Bullying is repeated inappropriate behaviour that can reasonably
be regarded as undermining the individual’s right to digniry ar worl (LRC 2006). Unlike
bullying, which is repeated behaviour, harassment and sexual harassment can include a
one-off incidence. They are defined as behaviour which is unwelcome to the employee
and could reasonably be regarded as offensive, humiliating or intimidaring (Equality
Authority 2002). Bullying and harassment can be perpetrated by an individual’s
colleagues, customers or clients and they are often alleged to be perpetrated by an
individual’s supervisor or manager (Hutchinson er 4/, 2008).

Early rescarch on bullying focused on the personalities of the victim and the bully
in order ro explain why bullying occurred. However, many authors have cautioned
against cthis and have focused on the culture, power and hierarchy of the organisation
and external factors in order to explain bullying (MacMahon er 4/, 2009). For example,
it has been argued that organisations with ‘destructive’ leadership can crigger or sustain
bullying behaviour by managemenct nor intervening when bullying behaviours occur
(Einarsen and Skogstad 1996; Salin 2008; Skogstad e al. 2007). Thus, bullying can
become instirurionalised where it is ignored or accepred (MacMahon er 2/ 2009). In
reference to our earlier discussion on power, it has been argued chat the imbalance of
power berween the possible vicrim and perpetrator can ‘provide fertile soil for bullying
(Salin 2003: 1218).

A significant difficulty in addressing bullying in the workplace is the fact chat it is
rarely reported by victims. However, this does not mean chat employers can ignore
the issue, since bullying can have serious consequences for an individual’s healch and
wellbeing as well as for the organisation (Kelly 2006; MacMahon er al. 2009; (Y Connell
et al 2007). Health and safery legislation requires employers to provide a safe place to
work and equalicy legislation states that they must take all reasonably pracricable steps to
prevent and address harassment. A number of codes of pracrice have been produced to
guide employers on bullying and harassmenr procedures, e.g. by the Health and Safery
Authority, the LRC and the Equality Authority. These codes of practice advocate that
an employer should develop a bullying and harassment policy and thar this should be
communicared ro all scaff as well as customers/clienrs. These codes provide thac should
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a bullying or harassment incident be alleged to have occurred, the individual could
be encouraged to use an informal process whereby they alert the perperrator to their
inappropriate behaviour. If this does not resolve the issue, then provision needs ro be
made for the use of a formal complaints procedure where an individual can make a
written complaine and the employer carries ouc an investigation into the issue. The case
study in Table 7.7 offers an opportunity for class discussion of issues involved in a case
of alleged bullying.

Table7.7
Case Study”.
71?6’ Al[‘gflhy;z

LlSEl worked asa cle1ner ina large ﬁlctory fbr ﬁve ycers -'In Fei)ruary she was nortﬁed that
mmagement and the. tinion had agreed to introduce ‘2 new morning’ hhlft of Gam—’)pm'_ “The'
cleaners \ere riog. consulred abou{ the change uld were unhappy with it but didn’t do anythmg
abour Ehe issue, A fow weeks into the new shift, Llsa approached her manager and :old him that
the new.shiftwas unsuitable for, her as'she had o’ get her chlldreu ready t For school, The manager
:lgreecl 10, ‘reduice the number GF weekday shifts she had and to puther on Sunday shlfts, which’
Lisa'was happy about as they were paid at doubfe time. Tollowmg dus, she exper;enced cil‘lnges
in: her col]eagues behavmur towards her. She. felr Excludf:d from conversatlons ‘and -she felt
th:lt her colieagues were wh;spenﬂg’ and: ]aughmg ar er On one occasmn, a coi]eague spl]led
adrink ona floor: Llsa had just cleaned — Lisa felc this was déliberare, Lisa’s supervisor. told her
th't't Llsas worle was gemng s]oppy and r:hat she was stup[d Foﬂowmg thls, Lisa mer the HR
manager and 1old her abotit what Was happemng She also'mer with the ¢ company occupanonal
health nutse, who believed that Llsa was severely anxious and stressed: Lisa took a month off
work However, When she’ rctumcc{ she felt that tilf: builymg connnued and she submlrted a:
forma ! bullying complaint. - -

Dzmmm 2 Pa' '.tr

I Dlseuss how tlns case 1Elustrates dlfﬁcu]nes (a) for an.employee who fecls bu]hcd and (b) for
“lan organlsamon faced WJth an a]lcgmon of bulhng ' ; i
2 If you were the HR manager, whar steps would you. mke regqrdmg the buliymg cam plamt?

HanpLinG GRIEVANCES AND DisCirLINE

Prescriprive rexts often present discipline, grievance and other individual employment
relations issues in non-problematic terms, but there are many considerations other
than procedures which may impact on dealing with them. Despite the elaborare
procedural norms that characterise disciplinary and grievance administration, many of
the underlying concepts are quite subjective. Of particular nare are concepts such as
‘reasonableness’, ‘fairness’ and ‘consistency’. As far back as the 1950s, Gouldner (1954)
noted that workers had an indulgency expectation, believing that procedures would be
implemented in ‘an indulgent’ way, i.e. thac the full force of procedures would nor be
used. Thus, custom and practice have a particularly strong influence on the operation of
formal rules. Edwards (2005: 384) points out that ‘any manager sticking to the lerter of
the rule book mighe well be surprised not merely by the workers’ reactions bur also by
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line managers, who have negortiared a form of workplace equilibrium that turas on rules
in practice’. It would also be wrong to imagine thar managers have a gung ho actirude
to discipline, with Jones and Saundry (2011: 263) reporting findings of a Charrered
Institute for Personnel and Development (CIPD) UK survey that managers are ‘often
reluctant to deal with emerging disciplinary issues’.

The above caveats should be borne in mind for a nuanced understanding when
considering the remainder of this chaprer, which deals with prescriprive norms and
practices for handling such issues in the workplace. A number of case studies are
presented. These have been selected to reflect the real-world complexities chac discipline,
grievance and other workplace issues regularly bring to the fore. The case studies provide
marerial for class discussion, debate and role-play.

Grievances

Prescriptive management texts claim chat grievance procedures have 2 number of
benefits. Grievance procedures provide an opporrunity for an employee to ‘voice’
concerns, provide feedback to management, limit misunderstandings and disputes over
what is appropriate, provide an avenue of communication and increase fairness and
consistency (Hawkins 1979; Thomason 1984). In effect, they can be considered as a
mechanism to march the expectations of an employer and employee. However, as in the
case of discipline, the act of initiating a grievance can be influenced by the underlying
power dynamic. It is not clear that employees will be comfortable initiating a grievance.
They may [eel it would draw undesirable attention to them and create difficulties with
m:lﬂ:lgemen[.

Tt would be wrong to think thar raising a formal grievance is the only way of dealing
with an employee’s grievance. Most employee concerns will be resolved informally
chrough the normal ‘give and take’ that characterise workplaces. However, those thar
are unresolved may need to be processed through formal written procedures. The main
aims of grievance procedures are to ensure thar issues raised by employees are handled
promptly and serled fairly at, or as near as possible to, their point of origin. Such
aims are based on the premise that effectively operated grievance procedures limit the
escalation of grievances into more serious disputes. Line management and employees/

Table 7._8 : : :
J’Pf{magemenf Checklist for Grievance Handling -

 Management should make every effort to understand the nature of and che reasons tor
grievances.

« Al levels of management should be aware of the potendially significant influence thar
grievance handling has on industrial relarions and company performance generally.

s Companies should have 2 wrireen policy that sets outan orderly and effective framework for
handling employee grievances.

e Linc management, pariicularly first-level supervision, should be aware of their key role in
effective grievaice handling. - -

* Managers need to be aware of the need for cons:btency and consldcr 1fa precedcnt is bemg
sct in resolving the grievance. o A
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employee representatives handle the vast majoricty of workplace grievances and dispucres
ar workplace level, so they need to be familiar with grievance procedures and have the
skills to handle them. This is the case even where no written procedures exist and an
informal approach is adopted by organisations. Summary guidelines for managers
involved in grievance handling are outlined in Table 7.8,

A written grievance procedure will normally set our the requirements on employees
and the employer in the event of a formal grievance and will outline the stages and
approaches to be followed by managers and employees. In order to prevent grievance
procedures being seen as a delaying tactic, it is recommended that they be handled
promptly, with an employee receiving a response quickly. Grievance procedures will
normally specify short time limiss (usually only a few days) for each phase of the process,
"The standard elements of a grievance procedure are outlined in Table 7.9.

Discipline

Salamon (1998: 545) defines discipline as ‘formal action taken by management against
an individual who fails to conform to the rules established by management within the
organisation’. Management will normally determine whar are scen as acceprable rules
and standards in areas such as employee performance, attendance and conduct at worle.
Inevitably situarions wiil arise where employees are considered to have failed to have met
expectations ot, less commonly, where employees will wish to contest management rules
and standards. Disciplinary procedures provide such a formal process. They serve 1o
bring alleged offences to the notice of employees, indicate how employees can respond 1o
such charges, identify the disciplinary action that may be taken and make clear the right
of appeal. It is essential that any disciplinary hearing be preceded by a full investigation
and thac the hearing comply with the rules of natural justice.

Ifdisciplinary action is justified, it can range from relatively minorand informal rebukes
outside of formal discipline to more serious forms, e.g. formal warnings, suspension or
dismissal. In issuing warnings, clarity is very important and a warning should specify
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the ways in which the employee’s behaviour or performance was unsatisfacrory, how
that behaviour or performance can be improved, what the expected standard is and
the consequences of nor improving, Management are obliged rto rake any reasonabie

Table 7.10
Case Staddy*
Futrnworks Lid

Bill Brennan has recendy been appointed factory manager of Furnworks Led, a furniture
company employing fifty people and located in the northwest, The company is not a member
of ans employer organisation and, while unionised, the union is not particularly acrive. In the
past, the company has had a number of negative experiences with employment legislation. On
taking up the position, the directors made it clear to Bill that although they wanted him 1o
tun a tight ship, they did not want ro lose any more employment law cases. Bill's predecessor
had lef unexpectedly. Bill has heard through the grapevine thar his predecessor had been
‘encouraged to leave’ because of the negative publicity associated with the loss of employment
law cases — che direcrors had been embarrassed by local press coverage.

Three months after taking up employment, the factory supervisor, Tom Joyce, approaches Bill
in connection with a problem that has arisen with an employee named Peter Turner. Peter has
been with the company for eight years and Tom informs Bill thar he ‘has 2 history’. About
a year ago, he was seen in a pub during working hours, being absent from his job withour
permission. When Turner point-blank denied he had been in the pub on the day in question,
Tom Joyce felt he could nort rake any action. This was because the person who informed the
company was not prepared to make a formal statement to thar effect. About four weeks ago,
Peter Turner was involved in 2 lifting incident after which he complained he had hurt his
back. Subsequently, he went on sick leave and submitted several sick certificates from his local
doctor to the effect thar he was unable to work due to a back injury. The company has a sick
pay scheme. In the written procedure agreement with the union, there is a stipulation thar ‘any
abuse of the sick pay scheme will lead to instant dismissal”.

Last weel: Tom Joyce received informartion that Peter Turner was on a sun holiday in the Canary
Islands. Pecer Turner is known as a sun worshipper’ because he takes so many sun holidays and
always seems to have a suntan (his nickname is ‘Ra’ after the Fgyptian sun god). Cancerned
that Turner would deny he had been on holiday, Tom Joyce found our when Turner was due
to return, waired in the airpore and secretly ook a video of him coming out of the arrivals
arca. He was suitably dressed in colourful holiday gear and accompanied by his wife and three
children. Tom Jayce informs Bill that he has had enough of Turners anics and says: ‘He has
slipped up chis time and either he goes or I go.” Tom goes on to indicate thar he is holding a
disciplinary hearing in the morning and ‘will deal with the issue’, if that is okay with Bill.

Discussion Points

I Imagine chat Bill is one of your personal friends. He knows you are doing a course in
industrial relations. Bill rings you and asks you for advice on the Peter Turner sisuacion,
Advise Bill under the following headings:
¢ Strengths of the case for the company
» Wealknesses of the case for the company
» The action you recommend Bill take in his role as factory manager
* The range of all possible options available ra Peter Turner in the event thar he is dismissed.

*This case study can be used for analysis, discussion ar role-play negotintion. Guidelines for wsing the case study are available
Sfar lecturers an the Gill & Macmillan website (www.gittmacmillan. iz).
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Table 711 ¢
Case Srrm’y
W/Jm’ Gﬂr}(if ’tWazre—colfm 77Jcﬁ" :

"uuc si-Jomn' Mooney and sm months ago_ you Were appo:nted geneuﬂ manager oi

ac:uvxty You have d1rec1: cvidence me rwo people who Euve bought reﬁerlsiled fmdges You
feel thar: given: 'Ibms posu:lon, his® activiey will’ mev:[ab]y reflecc on’the company and you' _r;:
derermmed 10 p t_-'m end to th:'a thc& You feel rlle company has been taken advan

Dlsmbumr PLC For rweive yé:;r: .-'In' an’ mformal arrangement over, thc ycars, you ‘have m]\ n
goods in’ good COI‘Jdlthn thar were Eraded in to the company and you ‘have refurbished them
and sald ‘them on prlvately 'Hm company prevmusly had ‘to pay to élspoqe of Ehem Today
you were. confronted by the new general manager, Joarina Mooney < who ‘malkes no secret-of
betng touvh = :md you were accuscd of stealmg company pl‘Dpﬂl’W You were tomlly shocl‘_ed

Whar optlons doe Tam imve should dlsc;lplumry wctlon be m

Hnmum[lmz te)

ﬁn l'&m wrs it rl'w (' n’l & ﬂlmmz!!ﬂn wm'zs:re i

measures that mighe facilitate improvement, e.g. extra eraining. Of course, improvement
may not ensue and suspension, dismissal or demotion may result where repeat minor
issues remain unresolved. The Furnworks case study (Table 7.10) is designed to illustrate
some of the intricacies of applying disciplinary action in practice. This case can be used
for class discussion and analysis.

Itis a common misconceprion thar disciplinary action requires a series of progressively
escalaring warnings, In facr, it is normally specified that in the case of gross misconduct,
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options such as suspension, dismissal or relocation to other duties may be applied for
a frst offence, Ir is impartant o appreciate that offences thar warrant dismissal for
a first offence in one organisational serting may not meric dismissal in another. This
is especially the case in the ‘grey area’ of fighting and substance abuse, for example,
Being drunk on the job might, depending on the circumstances, meric dismissal, buc
in another context it might be handled by an employee being referred to a company
employee assistance programme. This would especiaily apply if this was the frst dime an
employee had exhibited this behaviour. In relation ro fighring ac work, while this was
craditionally seen as falling in a grey area, the requirements of modern health and safery
legislation may mean management nowadays take a stricter view of such instances.
There are certain offences where dismissal will invariably be justified. Theft is the most
obvious of these, although an employer must be able to establish that the thefr ook
place and thar the employee was involved. Employers are only required to establish facts
on the balance of probability — not beyond a reasonable doubr. Nonerheless chis is not
always unproblematic, especially where white-collar managerial employees are involved.
The parties involved may perceive the same events quite differencly, even in the case of
alleged theft. This is illustrated in the White Goods case study (see Table 7.11.)

The Interview Process

Any discipline or grievance situation and many bullying and harassmenr sicuarions will
require an interview to be conducted and records rerained. If handled well, interviews
can conrribure ro a successful resolution of the dispute, and if the dispute is unsesolved,
a good interview can strengthen managements case in front of a third parey. 1t handled
badly, the issue can escalate and lead to difficulties when third parties become involved.
It is important to understand char any interview is, in effect, a negotiation and that the
principles of negotiations apply. In particular, che approach used in an interview will
inevitably fall into ene or more of a number of styles which are outlined and briefly
explained in Table 7.12. A scyle or choice of style may often happen unconsciously and
many of the approaches that can be used are sub-optimal or negative. ‘The following
discussion outlines the merits and demerits of possible approaches,

A ‘frank and friendly’ manner may work in scraightforward situations buc is
unlikely to be cffecrive where there is a fundamental difference berween the parties. In
negoriation terms, it is an accommaodation approach and means the supervisor/manager
is placing a low priority on the organisation’s concerns and a higher prioricy on the
employee’s concerns. If the employee is also accommodating in cheir aritade, then ic
may work. If the employee is not accommaodating, the ‘frank and [riendly’ approach is
unlikely to work. The ‘tell and listen” approach may also work, However, iv places no
obligations on the other party w come up with solutions and as a resule, the employee
may deploy an avoidance straregy and not really address the issues subsequently. The "tell
and sell’ approach is a power-based approach and it is, in fact, implicit in the nature of
progressive warnings — i.e. ‘If improvement does not happen, then your job is ar risk!’
The approach does not require the employee to be part of generating solucions and this
may resufr in them having lictle commitment to any ‘selling in which the supervisor/
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manager has engaged. It may also create resentment in the employee. The ‘sweet and
sout” style is generally considered unethical and can land a company in legal difficulties,
since it is inherently based on a contradicrory approach within managemenr o the
issue. Inrimidation involves che use of threats, which is clearly unethical and can lead 1o
accusations of bullying and harassment.

Table 7.12 - :
Poss:/)!e Appz a.fzcbes m GJ zeumzfe mzd Drmplmrza )f Irzrf; wewmg

- search for mutis ly agreeab]e sofut; ns"md agrf:f: a soluuon asld accmn pla -for
.-1mpi_emr_nmmon B o : 5

The recommended best practice approach to conducting grievance and disciplinary
interviews is the ‘joint problem-solving’ approach (Table 7.13). The conceprual basis for
joint problem solving is thart it attempts to remove or limit the ‘power’ dimension in the
interview process. It is implicitly based on the presumption that joint problem solving
is a superior way of addressing discipline and grievance issues. The professional body
for human resources, the Institute for Personnel Management (the forerunner of the
CIPD), has advocated such an approach and there are undoubred advantages to its use.
A joint problem-solving approach requires assertiveness on the part of the interviewer
but also active involvement on the pare of the employee, who should be engaged in
suggesting solutions. Solutions advanced by either the supervisor/manager or employee
should then be evaluated on their merits.

The implementation of a problem-solving approach to either grievance or disciplinary
administration may be difficult for a number of reasons. First, it requires special skills
and is likely to require training ro be implemenred successfully. Second, it may be
unpopular with supervisors/managers, who may see it as limiting their traditional role
and making unreasonable demands on them. Third, there may be a desire to meet legal
requirements rather than enact a truly problem-solving approach. This may manifest
itself by having managers/supervisors focus on ensuring thar procedures are complied
with in a technical way rather than seeking to identify mueually agreed solutions to
issues. Fourth, an employee may be reluctant to engage in a problem-solving approach
or may f{eel threatened because of the punitive nature of discipline. Finally, employees
can be very emotional when they have a grievance or are faced with disciplinary acrion
and as a result may find it difficult ro address an issue in a problem-solving way even
where supervisors ar managers try to use such an approach.
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Despire these reservations, the joint problem-solving approach represents the ideal
in handling individual issues and acrually appears to have subswantial benehrs for
supervisors and managers who are adepe at it. Wichert (2002: 169) notes thar the betrer
a person is as a listener, the more likely he or she is to rise rapidly up the organisacion
hierarchy’. She goes on to note that managers overestimate their listening skills and are
unaware of how employees view them. Training has been found to increase employees’

ratings of the effectiveness of management’s listening skills, suggesting ‘it might he a
good investment in managers’ {\X/lchert 2002: 169).

Table 7.13
Joint Prablem-solving Approach’

Elements _ _ )

o Non-directive, open-minded interviewing: Questioning and active listening are required.

» Establishing the issue from the employee perspective: Employee’s interests must be
addressed. -

= Stating the issue from the employer perspectlve. Supcrwsnr/ manager must show
assertiveness. ; '

s Problem-solving aspect: Employee is mVIECd to suggest soluc[ons The sohmons are
evaluared with reference 1o objective, mutually agreed standards.

s Implementing: Employce must meer company’s needs; employer must meet employee 5
nuds

Dangcrs : : : : ;

= Employer may not engage with the process. Supemsor/manager may be unconvmced at
the effectiveness of this method and may believe that it concedes oo much power. They may
also lack the skills and understanding necessary o execute the method effectively.

o Employee may not engage with the process: Employee may be reluctant to be open aboue

issues. ‘They may regard this method as mere manipulation on the manager's pars.

RECORDKEEPING: ADMINISTRATIVE AND LEGAL CONSIDERATIONS

As with the outcome of all negotiations, keeping accurate records on grievance and
disciplinary martters is essential. Since equality and unfair dismissals legislation
places the burden of proof primarily on the employer, they must be able to back up
reasons for discipline with adequate documentary evidence. The keeping of records
is equally important for an employee in the evenc thar an issue proceeds to a chird
parcy. Contemporaneous records of events will be more reliable and will have greater
credence than memory and chey will be especially important where events are contested.
In addirion ro their usefulness at third-party hearings, records also provide dara on the
extent and nature of discipline and grievances in the organisation and can highlight
areas to be addressed beyond the personal.

While recordleeping is an important dimension of grievance handling, it should
not be allowed ro distract from the primary purpose. An overemphasis on recording
all decails may create excessive red rape and cause frustration among employees. The
details that need ro be retained will vary according to the level thar an issue has reached.
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Some organisations require that grievances entering the procedure after the first stage
must be served in writing wich details of the issue and the employee(s) concerned. This
is designed to help clarify the exact nature of the claim or grievance and it can help
to avoid misunderstandings. In grievance cases, clear reasons for any decisions taken
should be recorded and retained.

At the counselling interview in the disciplinary process, a brief note of the issue, the
individual concerned, the dare and the nature of the discussion will suffice. At verbal and
wrirten warning and all subsequent stages, records should be more elaborate. Wricten
records are especially important at, and after, the final warning stage in disciplinary cases
and if a grievance is unresolved internally. In discipline cases there needs to be a record
that the employee was informed of the seriousness of the issue and chat furure offences
could result in dismissal. A copy that has been signed by the employee (as evidence that
they received and understood the letter) should be placed on their personal file. A copy
should also be given to the employee’s crade union (if they are a member) and o the

manager(s) involved.

ConcLuping COMMENTS

Workplace procedures are now widespread and represent an established way of handling
both collective and individual conflict. They are important whether employees are in a
unionised or non-union employment. Surprisingly, procedures are not universal. Their
absence in an organisation can cause problems should a dispute proceed to a third
party. The requirements of procedural and natural jusdce will apply whether formal
procedures are in place or not. In implementing procedures it is desirable thar managers
and supervisors have an appropriate skill set. Employees must remember that procedures
place obligations on them as well as giving them rights.



CHAPTER 8

The Management of Industrial Relations

INTRODUCTION

[n this chaprer the main approaches to the management of industrial relations and
associared contextual considerations are explained and reviewed. This is done despite
the fact that many organisations do not make any deliberare straregic choices in this
area. That is, their approach may be described as reactive, opportunist or ‘fire-fighting’,
as they concenrrate their scrategic decision making on ‘primary’ business issues such as
investment, divestment and production (Boxall and Purcell 2007). In conrtrast, some
organisations do take a strategic approach ro industrial relacions matters (Guest 1987;
Kochan e /. 1986). Thus, approaches to the management of industrial relations vary
along a continuum from ‘incidentalisny’, characterised by litcle or no strategic decision-
making, to a more deliberate and considered approach.
Across such a span, this chaprer addresses:

e the relevant ever-changing economic, marker and organisational contexts within
which enrities devise and adapt their HRM and industrial relations styles, policies
and practices; and

* the range of possible management styles in industrial relations and che variery and
nature of influences thereon.

ConNTixTuaL INFLUENCES: EXTERNAL AND INTERNAL

[n order ro idenrify and explain variations in management approaches in industrial
relarions it is necessary to examine the interplay of a diverse range of external and internal
factors (Gunnigle er @/ 2011). For example, it is argued thar changes in environmental
condirions affect decisions on business strategy and ultimartely industrial relations.
These decisions are conditioned by various factors {including managerial values) and
constrained by historical and current practices in industrial relarions,

The external environment exerts a major influence on organisational decision making.
1t is widely acknowledged thar a recessionary economic environment, increased product
marker competition, advances in technology and changes in the composition and
operation of labour markets significantly change the consext of enterprise-level induserial
relations (Rache er 4/ 2011; Sparrow and Hiltrop 1994). For example, the severe
recession experienced after the demise of the Celtic Tiger era in [reland significandy
alrered HRM and industrial relations priorities and pursuits (Gunnigle er /. 2012). In
this respect it is acknowledged that such downswings generally:

... affect the conduct of employment relations. They do this by inclining employers
towards more market-responsive postures thar may involve downsizing and more
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flexible employment arrangements, less investment in craining and development
and general reseructuring activities that may weaken internal labour markets and
assured career progression. (Roche er al 2011: 221)

Associated with this, the national workplace survey undertaken by the Narional Cencre
for Partnership and Performance (see O’Connell er /. 2010) confirms thae given their
job security fears, most staff are prepared to facilitate change and to work harder to
enable organisations to survive. In addition to the impact of the international economic
recession, increased competitiveness has resulted from factors such as wider market
competition actributed to late industrial starters (e.g. Singapore), greater liberalisation of
trade due to developments under the General Agreement on Tariffs and Trade (GATT)
and the impace of the Economic and Monetary Union (EMU). Piore and Sabel (1984)
argue thar these developments represent a new industrial revolution, incorporating a
major restructuring of the capitalist order. In this vein, Marshall (1992) suggests that
to an increasing extent, an enterprise’s commercial viabilicy depends on its ability o
effectively restructure in the face of grearer global competition and the fragmentacion of
mass marlkers, There have been major changes in the goods and services produced, the
ways in which they are produced, their cost and the mode of their delivery ro marker.
Inevitably, these developments directly or indirectly impact on the nature of enterprise-
level industrial relations, prompring management initiacives thart serve to alter hitherto
traditional approaches ro workforce management.

A key feature of the changing economic context is the globalisation of competition. This
is a significant driver of change (at various levels). It entails greater access to new markets
and the threat of increased product marker comperidion. It is characrerised by the closer
integration of locations around the world into a single international marker and the
functional integration of internationally dispersed business activites. ‘Globalisation’
has significant industrial relations implications, since organisations ‘benchmark’ cheir
activities and costs against international ‘best practice’. This process promprs accusations
of an ‘international race to the bottom’ (in respect of wages and employment terms
and conditions) and ‘social dumping’, since entities may relocate to jurisdictions with
lower wages and lower levels of employment rights/regulation (Blyton and Turnbull
2004). This is relevant in the Irish context, e.g. the Dell Compurers decision to relocate
manufacturing operations from Ireland to Poland in 2009 wich the loss of almost 2,000
jobs. On the positive side, trade liberalisation provides greater opportunities o develop
and access new markets. However, in order to capitalise on such opportunities, employers
often have to improve their performance in areas such as unit producrion costs, delivery
times and customer support. This in wurn forces regular reviews of industrial relations,
with potential implications for issues such as wage rates, labour fHexibility/adaprability
and job securiry.

Associated with globalisation is the impact of a greater intensification of competirion. In
addition to traditional sources of competition from countries such as the US and Japan,
the competitive thieac from couneries such as Singapore, South Korea, China, India and
Mexico is increasingly evident. Many of these jurisdictions combine a low cost base with
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serong performance on dimensions such as productivity and labour skills. Nearer home,
many eastern and cencral European countries have undergone restrucruring and provide
seiff comperition as a result of cheir low cost base, industrial tradition and an educational
system with a strong technical and scientific foundation (Gunnigle and McGuire 2001).
As a result, employees may experience job insecurity where their employer is operaring
in a competitive market, with the emergence of new processes, products and/or services
threatening the old status quo.

Management Responses
[n responding to such challenges, organisations have followed rwo broad straregies:

* rationalisation, including wage cuts and freezes, redundancies, contracting out or
selling ‘non-core” activities and ‘de-layering’ (Gunnigle ef o/ 2011 and Roche e af.
2011} and

* increased merger, acquisition and strategic alliance activities (Sparrow and Hiltrop

1994).

A common element to these responses s an increased focus on improving workforce
management at the enterprise level, i.e. secking producriviry improvemenrs and reduced
labour costs. Relared strategies can include the increased use of atypical employment
parcerns, task flexibility initiatives and improved performance management systems
(McMahon 2009b). These revisions bring into focus the role of management in
securing changed industrial relations in a manner that serves to enhance enterprise-level
performance or ‘the bottom line’ (Gunnigle 1998b).

An organisation’s performance in its productfservice marker(s) can have the most
significant influence on strategic decision-making and managemenr approaches or styles
in industrial relacions. For example, organisations operating from a strong product/
market position through high market share or increasing demand have greater scope
to adopt sophisticated HRM policies, e.g. offering bonus pay, atcractive benefics and
training and developmenc. In tarn, this may contribute 1o a more co-operative industrial
relations climare. In contrast, firms operating under high levels of marker pressure
(contracting market share, high levels of price competition, etc.} will have less scope for
choice and will be forced to adopt a more eradirional ‘cost and labour control” approach.
In turn, this may coneribure to a more adversarial industrial relations climate. Clearly
the narure of a firm’s product/service market is a key contexrual factor influencing the
choice of competitive strategy, with imporeant implications for management approaches
to industrial relations.

Kochan er al. (1986) provide a broad model of the impact of product/market change
on strategic decision making and industrial relations. This helps explain how changes
in the product/service market fead to strategic choice decisions ar different fevels of the
organisacion, namely:

*» the long-term strategy formulation at the top;
»  HRM/industrial relations policy in the middle; and
» workplace and individual organisation relationships ar the shop Hoor level.



THE MANAGEMENT OF INDUSTRIAL RELATIONS 159

From chis model, one can appreciate how a product/marlcer change leads o a variety of
business decisions wich profound industrial refations implications. One such decision
is to relocate across jurisdicrions and/or to a non-union greenfield site. Related to
this, Roche (2007a) explains that the insistence of many US MNCs on avoiding wade
unions is largely asrributable to a perceprion that product and process dynamism in fast-
changing and turbulent product markers would be seriously compromised by engaging
in time-consuming collective bargaining. Evaluating the impact of increased product/
market competition, Kochan et 2/, (1986: 65) explain:

When comperition increases, the inidal decision a firm must make is whether it
wants to remain active in that line of business and compete in the new environment
or withdraw and reallocate its capital resources to other opportunities. If the firm
decides to remain in the marker, the next decision it must make is whetcher to
comperte on the basis of low prices {costs) and high volume or to seek our more
specialised market niches that will support a price premium. The central IR effect
of this increased sensitivity to prices and costs is that firms shift their priorities
away [rom maintaining labour peace o conurolling labour coss, streamlining work
rules {(so as to increase manufacturing efficiency) and promoting productivity.
The pressure to control or lower costs is especially intense if a firm ateempts o
compete across all segments of its product market on the basis of low prices and
high volume.

The relevance of the product/service market was sharply underlined by a former director
of British Airways, warning that HR requires a ‘transformation’ as it is not up to speed
with the commercial reality of business, as ‘customers are now in control — forever’
(Special Correspondent 2008).

Public policy (the government’s influence} is parricularly importanr in explaining
variations in national industrial relations systems and in the nature and extenc of local
or enterprise-level practices. For example, the revised approach of Ireland’s industrial
development agencies towards trade union recognidon for MNC newcomers from
the early 1980s heralded a significant rise in the incidence and extent of non-union
establishments (Gunnigle 1995a; McGovern 1989). Likewise, the anti-union policies
of successive Conservative governments in the UK during the 1980s gave legitimacy
and support to ‘macho’ management practices thae often undermined trade unions. At
another consequential level, the influence of the EU (via a series of Directives) on almost
all day-to-day sraff-managemenr interactions ar the workplace is extensive, primarily
in the protective labour law arena. Poale (1986) identifies the role of government or
centralised control as a key constraining influence on managerial prerogative/discretion
in decision making. That is, the greater the level of centralised control (corporatism),
the more limited the scope for employers to develop industrial relarions approaches
or styles that undermine pluralist principles. Conversely, low levels of such regulation
in industrial relations allow management greater discretion, rendering more likely the
emergence of industrial relations approaches that diverge from the traditional pluralisi—
adversarial model.
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As nored in Chapter 1, technology s another key external enviconmental factor
affecting managerial approaches or styles in induscrial relations (Beer e 2l 1984). Ic
impinges on a range of issues related to industrial relations, e.g. cost structure, job
security, up-skilling, de-skilling, demarcation lines and reward systems, Marchingron
(1982) suggests that in labour-intensive secrors, where labour costs are high and
market competition intense, organisations may adopt "harder’ approaches to HRM and
industrial relations, characterised by high levels of work intensity and worker surveillance.
However, in capiral-intensive sectors, where labour costs constitate a small proportion
of toral costs, organisations may have grearer scope to adope ‘softer’ or more benign
management approaches to HRM and industrial relations. The ‘soft” approach places
an emphasis on achieving high-trust relations berween managemenr and employees
via initiatives designed to increase employee sadsfaction, involvement and motivation.
From an industrial relations perspective, advances in technology can impact on relative
bargaining power positons, whether it be to strengthen the employer’s position (with
communicarions rechnology producing global markets and relocarion oppertunicies) or
the employee’s position {in jobs requiring sizeable human capizal or education/training/
skills in capital-intensive serrings).

"The lubour marker represents an especially important contextual infuence on industrial
relations, specifically in relation to recruitment, training and development, and reward
systems. For example, high unemployment condicions affect the power balance in
labour—management relarions, facilitating more authoritarian forms of management
decision making. Such conditions also facilitate increased ‘arypical” work patterns, job
insecurity, lower pay, displacement, ‘race ro the bortom’ initiatives and decreased union
power and density. Workers and trade unions may be forced to accept less favourable
levels of pay and working conditions. A notable development in the Trish labour marker
in rhis regard is the growth in the services sector. This has exerted a drag effect on union
membership and recognition levels due to the fact that union density is generally low
in this sector, particularly in private services such as domestic service, contrace cleaning
and hospirality. [n contrast, low unemployment purs the focus on the arrraction and
recention of labour. This was especially evidenr ac the height of the Celcic Tiger, where
tight labour market conditions exerted upward pressure on wages, with the balance of
power in collecrive bargaining tipping towards workers and trade unions.

While an organisation’s external context serves to influence and guide management
decisions on industrial relations, the facrors in the organisation’s internal envivonment
are what determine unique organisational responses to the external environment.
Such facrors include managerial ideology, business scracegy and organisation size and
strucrure.

Management ideology and values incorporate the deeply held beliefs of senior
management chat serve to guide decisions on various aspects of worlkforce management
(Gunnigle 1995a; Purcell 1987). In relation to managerial values, Kochan ez 2/ (1986:
14) argue that these have a tremendous impacr on industrial relations styles and sreategies,
acting as a ‘lens’ through which ‘managerial decision makers weigh their options for
responding ro cues from the external environment’. Hence, oprions thar are inconsisrene
with accepted values are discounted or not consciously considered. The impace of such
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ideologies is considered in detail later in this chapter in the context of managerial frames
of reference and management styles in industrial relations.

Organisation structure and size are key internal facrors impacting on management
approaches to industrial relations. In relation to organisation scructure, Purcell (1992)
argues that senior {corporate) management in highly diversified organisations are
primarily concerned with financial issues. As a consequence, HRM considerations
(including industrial refations) are not a concern of corporare decision making, bur
rather an operarional concern for management ar the business unit level. A corollary
of this argument is chat organisations with a highly diversified product range are more
likely to adopt differing HRM and industrial relations approaches and practices suited
to the needs of constituent divisions and establishments. By comparison, ‘core business’
organjsations with a narrow product range are more likely to integrate HRM issues into
strategic planning. Daniels (2006: 18) presents three basic caregories of organisational
siructure, which have particular implications for the employment relatdonship:
functional, divisional and matrix.

* Functional: This applies to a strucrure whereby employees are grouped according
to the eype of work they do, i.e. by function. Limitations of this commonly used
structure are that employees only have a partial view of the organisation’s goals, are
less likely to be innovatcive and work in an environment with poor horizonral co-
ordination (i.e. poor co-ordination across functions) (Duncan 1979).

s Divisional: This applies to a structure where employees are grouped via product/
service markets. For example, the Virgin group has a number of different product
lines, including an aitline, a mobile phone company and financial products, so it is
logical for Virgin to group employees according to the division in which they work.
Likewise, Coca-Cola has a presence in over 200 countries and opts to structure
its sales and marketing on a divisional basis by country. This enables it to market
the product differently across various jurisdictions. Bank of America employs this
structure via their retil, commercial, investment and asser management arms,
Although this structure may be more efficient for the management of industrial
relations, according to Duncan (1979), it is jeopardised by the prospect of poor co-
ordination across product/service lines.

e Matrix: This structure endeavours to overcome weaknesses in the ‘functional” and
‘divisional’ structural approaches by locaring employees in a functional group and
division that refects their area of expertise. For example, all engineers may be in
one engineering department and report to an engineering manager, but these same
engineers may be assigned to different projects and report to a different engineering
or project manager while working on that project. Therefore, each engineer may
have to work under several managers in order to ger their job done. Where the
empbhasis is on specific projects, it can enable empowerment and virtual teams to
the advantage of customer service and delivery speed. Under this arrangement,
working relationships are constandy changing. As Daniels (2006: 17) explains, one
might be assigned co different products for varying durations, with the resule chat
relationships become fragmented and fail to fully develop. Furthermore, employees
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are responsible to two managers (i.e. the divisional and functional manager) and chis
can lead to split loyalties and confusion,

In an era with extensive use of subcontracting, agency workers and virtual teams,
Daniels’s conclusion (2006: 18) that under these scructures the cerm ‘employee relations’
becomes confusing is apt. The term indicares a relationship berween an employee and

the employer, However, within organisations there are ranges of relationships:

... coneentrating our examination of employee relations solely on the relationship
between employee and employer is a limited approach. If we do conclude that the
focus is solely on the relationship between the employer and the employee, then
we have 1o acknowledge that it is not always easy to identify who the ‘employer’ is.

Focusing on the industrial relations implications of an organisation’s size, numerous
studies have noted that trade union recognition and the presence of a specialised HR
function are positively correlated with size. In che Irish context, Gunnigle and Brady
(1984) found thar managemenrt in smaller organisations tend to veer towards a unitarist
frame of reference (see below) and adopt less formality in industrial relations than their
counterparts in larger organisations (MacMahon 2002; Wallace 1982).

With regard ro the impact of strategic decision making, competitive strategy is
concerned with achieving sustainable competitive advantage in a particular industry or
segment, e.g. through price or quality. Hence, management rake steps to configure their
HRM/industrial relations policies and practices in a manner thataids the implementation
of the chosen competitive strategy. The main thrust of the debate on competitive
strategy and HRM/industrial relations is the notion that organisations should seck
to achieve ‘fit’ between them. Thar is, if an organisation is to successtuily pursue a
particular competitive straregy, it must adopt and implement a complementary sec of
HRM/industrial relations approaches. Related to this, it is argued that organisations
will experience severe problems in stravegy implementarion if it is not effectively linked
with appropriace HRM/industrial relations policy choices (Fombrun 1986). Porter
(1990) identifies three different competitive strategies with specific implications for
HRM and industrial relations. Fiest, there is the ‘low-cost leadership strategy’, which
is characterised by a strong central authority, close supervision and limited employee
empowerment., Second, there is the ‘unique product/service differentiation strategy’,
warranting significant levels of employee involvement and creavivity. The third “focus
strategy’ entails concencration on a specific marker or buyer group and encourages
employees to develop customer loyalty and a focus on specific areas of acrivity, which
some employeces may find dull and uninspiring due to its narrow orientacion.

TowarDs STRATEGIC INDUSTRIAL RELATIONS?

From the foregoing environmental analysis, we can see how business strategy, product/
market context and choice of competitive strategy can have important knock-on
effeces on HRM and industrial relations. Given the argumens that management are
increasingly recognising that improved utilisation of the organisation’s workforce can
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have a significanc impact on competitive advantage, this is most pertinent (Guest 1987).
A useful analysis of this topic is provided by Wood and Peccei (1990), who differentiarte
berween ‘strategic HRM’ (i.e. where HR and industrial relations issues are fully integrared
into the strategic planning process) and ‘business-led HRM' {i.e. where such issues are
linked to the commercial imperatives of the organisation). Differences in these approaches
lie in che level of serategic consideration of HRM and industrial relations issues. In relation
to ‘straregic HRM’, industrial relations issues are integral to strategic planning and form
part of the organisation’s long-term business strategy. From the alternate ‘business-led’
perspective, policies and practices are very much a lower order serategic activity, linked
to higher order strategic decisions in areas such as product development or marker
penetration. As noted earlier, the traditional perception advanced by Purcell {1992) is
that strategic decision making in organisations largely focuses on ‘primary’ business issues
such as finance, while any attention devoted to industrial relations issues is secondary and
somewhart incidental. At the other extreme, some organisarions incorporate HRM and
industrial relations considerarions inco their strategic decision-making processes, taking
well thought-out strategic decisions relating thereto.

Collings and Wood (2009) emphasise the centrality of employment/industrial relations
to organisational competitiveness, while Dibben ef /. (2011: 308) posit that in the
face of increasing investor and customer mobility, technological change and economic
and polirical uncertainty, it is ‘all the more important’ that employment relations be
‘managed in a strategic way’ to ‘impact on the broader organisational context’. As
delineated by Gennard and Judge (2010: 235), the bottom line on this theme is that:

The key is to develop an employment relations siracegy thart is responsive to the
needs of the organisation, that can provide an overall sense of purpose to the
employment relations professional and assist employees to understand where they
are going, how they are going to get there, why cerrain things are happening and,
most importandy, the contribution they are expected to make towards achieving
the organisational goals.

In the face of an economic depression and associated job insecurity fears, this theme
has gained added impetus in many organisations in the form of ‘employee engagement’
iniciatives. This aspiration is being ‘heavily marketed by human resource consulting
firms’ advising as to ‘how it can be created and leveraged” (Macey and Schneider 2008:
3). As the Chartered Institute of Personnel and Development (2006: 9} note, it is
‘something of a vogue word, eclipsing commitment and motivation’ in the literature.
Directly related to this initiative in the new economic context is the finding by Roche
et al. (2011: 105) thar

More than any other single theme, participants quite consistently stressed thae, in
their eyes, intensive communications with employees and unions were a critical
aspect of managing pay and headcount reductions effectively, as, more generally,
of managing HR in recessionary condicions ... direct communications was the
priority concern ...
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In practice, the idea of the strategic integration of HRM/industrial relations at the
extremes of ‘toral’ or ‘absent’ is inadequate, although Roche (2007a) speculates thac
there has been a ‘new dawn' for HRM in Ireland in recent years. He claims that this
has been prompted by a new macro-level appreciation of the economic importance of
investment in human assets, which in turn has been translated into revised approaches
ro people management mateers thar are more closely aligned with, or dependent on,
business strategies and pressurcs. However, while the management of HRM and
industrial relarions in Treland may be more strategically aligned with business strategies
and condirions, this does not appear to have translated into the adveat on any wide
scale of the so-called ‘high-petformance HRM model” (Roche 2007a). This is pertinent
given that a subsequent Irish study found char ‘strategic HRM' as a dimension of high-
performance work systems is posisively correlated with productivity increases and greater
levels of innovation (Guthrie er 2/ 2009). In an Economic and Social Research Instirure
(ESRI) study, Watson er #/ (2010: 16) found that organisations benefit most (with
better business outcomes) by adopting ‘coherent bundles of employment practices’. The
relevance of this theme also surfaced in research by Hefternan e 2/ (2008: 3), which
found that the best-performing firms are ‘those char apply sophisticared HRM 1o the
vast majority of their workforce’.

With regard ro the impace of the recession on HRM, there are contrasting views,
with:

. some suggesting that the recession will throw into question the viability of
already existing employment models, others suggesting rhat high-commitment
HR policies are likely to come to the fore during the downturn, and siill others
suggesting thar the recession will not have a huge lasting or disjunctive impact on

HR eirher way. (Roche er 2/, 2011: 45)

HREM IMrLicaTIONS FOR THE MANAGEMENT OF INDUSTRIAL RELATIONS

In evaluating the implications of HRM for industrial relations, iv is clear thac there
are chatlenges o collective bargaining and rrade unions (Guest 1987; Storey 1992).
In essence, these challenges enrail a reduced emphasis on collective bargaining and
management—trade union interactions largely through trade union avoidance. In
this regard it is notable that the term ‘union substitution’ appears ro have achieved
widespread notoriety as a result of its associarion with non-union greenfield sites in the
US (Gunaigle er al. 2009). Roche and Turner (1998) argue that a union substitution
stracegy is most likely to emerge in larger firms thav operate in the more profitable
sectors of the economy. In such instances, firms have the financial wherewithal o
provide pay levels, employment condidons and the general working environment
necessary ro underpin such a strategy. Indeed, since the 1970s in lreland there has
been a significant growth in non-union approaches, parricularly among US-owned
firms (Gunnigle ef #/. 2001). Undoubredly, some of these firms {e.g. IBM and Intel)
have adopted a ‘union substitution’ strategy, involving the adoprion of HRM policies
designed to eliminate employees’ need for collective representation (Dundon 2002). In
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order to successfully implement a union substitution strategy, employers usually need
to ensure that most of the benefits associated with union recognition stll accrue in the
non-union environment. While a union substitution strategy is commonly associated
with large multinational subsidiaries, Blyron and Turnbull (1994: 252) broaden the
analysis, pointing our that the majority of non-union firms ‘do not need nor could the
majority afford’ to implement such a substitution seracegy.

From the employer’s perspective, there are advantages and disadvantages to union
recognition. There has been much academic focus on the impact of unionisation
on organisational performance and specifically on issues such as profit levels, labour
productivity and return on investment (Huselid 1995). In evaluating this literature, Roche
and Turner (1998) find the results regarding the impact of unionisation on productivity
to be inconclusive; however, they argue that the evidence from the manufacturing sector
(particularly in the US) indicates that unionisarion serves to reduce profitability. Hence,
it is argued that non-union firms may have a sound economic rationale for pursuing a
union avoidance or substitution strategy. It must be noted, however, that there are also
potendal costs associated with such a strategy. Flood and Toner (1997) have identified
a number of disadvantages associated with both union substicurion and recognition
serategies (sec Table 8.1),

Table 8.1
Dzmdwmmgcs uf _Uzzwn Szzbmmrmn fmd Ummz Recagmtwrz

Dlsadvantages of Umon Subsutuuon : Dlsadvantages of Umon Recugmno

s Umons maLe'"l angcs inw

' _'_Nef:d fol cxpr:nswe"well' €suurced -
personne] functmn : :

'Saurw;_ F_lo_ud and Ton_cr_(_l))7)

The disadvantages associated with union substitution are categorised by Flood and
Toner (1997) as a ‘catch 22’ situation, whereby firms pursuing a union substitution
stratcegy cannot take advaneage of their non-union seatus. For example, by reducing pay
and diluring employment condirions or disciplining/dismissing unsatisfactory workers,
there is the fear that such action will lead to union recognition. This leads the authors
to conclude that the major advantages of union substitudon lie not in clear economic
‘cost-benefit’ criteria, but rather in allowing the firm greater scope to develop a unitary
company culture and to foscer ‘warm personal relations’ berween managemenr and
employees. Accordingly, it is worth noting that there has been a substantial growth
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in non-union approaches in [reland since the early 1980s. Having said this, Turner’s
(1993) analysis found few significant differences berween union and non-union firms in
the use of HRM pracrices.

MANAGEMENT VALUES, FRAMES OF REFERENCE AND MANAGEMENT STYLES IN INDUSTRIAL
RELATIONS

All organisations are characterised by particular values and philosophies with respect to
industrial relations. In some organisacions these values may be explicit, as demonstrated
in statements of corporate mission or philosophy. In others, they may be implicic and
inferred from management practice in areas such as supervisory style, pay levels or
communicatons. OFf particular significance is the suggestion that managerial opposition
to pluralism (see Chapeer 1) and unionisation in particular is characreristic of the value
system of managers from the US. Certain HRM approaches, which emphasise individual
freedom and initiative, direct communications and merit-based rewards, are very much
in line with this value system (Jacoby 1997; Kochan er 4. 1986). This interpretation
is significanc for I[reland, since our economy is heavily dependent on foreign direct
investment, much of which comes from the US.

Analyses of the management of industrial relations are largely preoccupied with the
product of such values and ideologies as manifested in ‘styles” and ‘frames of reference’.
The pracrical impact of such ‘styles’ is noted in Hurchinson and Purcells (2003)
finding that the behaviour of front-line management has a direct impact on employee
commitment, motivarion and satisfaccion, with a poor relationship frequenty the key
reason for staff resignations and the manager’s control orientation determining whether
the manager—employee relationship breaks down.

Fox (1966} explained rhar management’s approach to industrial relations is largely
determined by the frame of reference they adopt since this determines how they expect
people to behave and how managers believe they should behave (beliefs and values).
This also determines management reactions to actual behaviour (management practice)
and shapes the methods they choose when trying to change the behaviour of people ac
worls (strategies/policies). The two main frames identified in Chaprer 1 were unitarism
and pluralism, although in practice, management may well adopt different approaches
in different sicuations and/or change their approaches over time.

Rollinson (1993: 92) describes management scyles in industrial relations  as
‘management’s overall approach to handling the relationship berween the organisation
and itsemployees’. As noted, thisisa dynamic process that can be refined and changed over
time and {as derailed earlier) it is particularly vulnerable to the impact of environmental
change. Although employer organisations play an important role in industrial relacions,
individual employers are primarily responsible for the development and implementation
of their own style and associated policies and practices. The link berween ownership and
the legirimacy of managerial auchority is also a crivical characteristic of organisational
life. Despite the fact that management are responsible to other interest groups, such as
employees and cheir trade unions, they exercise considerable power (as manifested in
their ‘style’} by virtue of their capacity to take strategic decisions on behalf of the owners’
interests.
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On the ‘management style” theme, Purcell (1987) draws attention to the fact that
employers’ policies and practices cannot be wholly explained by scruccural variables such
as size, produce matkets and technology. Accordingly, he identifies strategic choice, as
exercised by senior management, as a key factor in explaining differences in management
styles. Management can use their power to make serategic choices in respecr of induserial
relations marrers, albeit within the all-important constraint of environmental factors
(Marchington and Parker 1990: 99).

Furthermore, management can take strategic decisions that directly and indirectly
influence industrial relarions matters. For example, the impact is direct where company
management decide not to recognise trade unions in a new greenfield start-up. The
industrial relations implications are more indirect where, for example, a product line is
terminated (perhaps due to poor marker performance) and the consequent redundancies
may detrimentally affece induserial relations. Table 8.2 provides a sample list of scrategic
decisions that will impact on dimensions of industrial relations.
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Table 8.3

Management Styles in Industrial Relations

Management Style Characteristics

Traditionalist ‘Orthodox unirarism’: Opposes role for unions; litde acendon o

employee needs

Sophisticated paternalist Emphasises employee needs {training, pay, condidons, etc.);
discourages unionisation; demands employee loyalty and
commitment

Sophisticated modern  Acceprs trade unions’ role in specific areas; emphasises role of
industrial relations procedures and consultative mechanisms

Variations:

(a) Constitutionalists: Emphasise codification of management—
union reladons through detailed collective agreements

(b) Consulters: Collective bargaining established but
management emphasises personal direct contacr and
problem solving, playing down & formal union role ar
workplace level '

Stahdérd mozden.i ' .- Pragmatic appma.ch;' unions' role 'acci:pte.c[. but fo overall: _
: : philosophy or strategy developed; *fire-fighting approach

Sm.u‘L;c: /\daptcd from Purcell and Sisson (1983}

Several commentators have attempred to develop caregorisations of management
styles in industrial relarions in order to berter illustrate and explain the differences in
organisational approaches. However, Purcell and Sisson’s (1983} five-fold categorisation
of ‘ideal-typical’ management styles in industrial relations, which is based on differing
management approaches to trade unions, collecrive bargaining, consultation and
cammunications, is arguably seminal (see Table 8.3). However, despite the appeal of such
caregorisations, in reality it is hard to categorise management styles in industrial relations
into clearly discernible ‘ideal-typical” groupings (Deaton 1985; Guanigle 1995b). Using
data from over 1,400 UK organisations, Dearon (1985) sought to empirically evaluare
the appropriateness of Purcell and Sisson’s (1983) typology. He concluded that atctempes
to classify firms into a small number of ideal styles were problematic and that while the
distinction between organisations that recognise trade unions and those that do not is
crucial, it may not be possible to further subdivide styles in organisations where unions
are recognised.

Likewise, when using more anecdotal evidence to examine variations in managerial
styles in industrial relations, Poole (1986) found an array of hybrid styles, racher than
any convergence towards particularly predominant patcerns. As Daniels (2006) explains,
one model with five categories could not hope to capture the complexities of the
employment relationship, buc the model does provide a spectrum of examples within
each category. However, styles should not be rigidly interpreted. Likewise, Gunnigle ez
al (2011: 323) conclude:
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[n practice, one finds that managers do not strictly adhere to one of these
approaches bur may adopt different approaches in different sicuations and/or
change their approaches over time. Nevertheless the frames of reference approach
provides a useful framework for evaluaring management approaches to (industrial
refations) at enterprise level.

ThE MANAGEMENT OF INDUSTRIAL RELATIONS IN IRELAND

Based on chis chapter’s review of environmenral influences on management styles in
industrial relations and the key dimensions thereof, it is possible to propose a broad
categorisation of such styles, drawing on the available Irish evidence. This categorisarion
is ser our in Table 8.4 and it represents an actempt to apply the typology pioneered by
Purcell and Sisson (1983) and Fox (1974). It identifies six ‘ideal-typical’ management
styles, with differences derived from variations in, fnter alia, the serategic significance that
management attributes to industrial relations, and management approaches to collecrive
employee representation as manifested through management practices in areas such as
communications, reward systems and the role of the specialist HRM function.

While ¢his typology is indicative of the predominant styles adopted by Irish-based
organisations, in pracedce one often finds overlap in these sryles within organisations.
Given the caveats outlined above (i.e. the limitations of ‘ideal-typical’ categorisations)
and reflecting on the Irish scenario, a most notable feature of the typology relates co the
soft HRM’, ‘hard HRM' and ‘dualisc” styles. These styles are significant because they

indicate a planned and co-ordinated approach to industrial relations management, in

contrast with the other styles, which are more indicative of the ‘incidenralist” approach.

Table 8.4 .

of dzsfoya[ty and potentla[ly darmgmg Indu:d the pa{ernahbt
style ms : vel of _:magemetu camp]qcency abouit th perceived closeness
of m.magem n and f:mpioyef: 'lnte:eats and cxpf.cmmun' HRM: pohcy mamfestatmns mcfudc
acaring: supemsory style bue Alsa a woil system: that.ilmlts cmploytc mvolvement and
discretion, limited communication mechamsms And a low-levcl HR hmcnon “WhO'?L rolc s of
an administrative support nature.
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Traditional Industrial Relations Style

The ‘traditional industrial relations’ style is characterised by adversarial industrial relations
and primary reliance on collective bargaining, Management—union/multi-union relations
may be formalised through procedural agreements dealing with relations berween the parries
and encompassing issues such as union recogaiton {including closed shop} and disciplinary,
grievance and disputes procedures. Other manifestations of this style may include a bureancraric
organisation structure, job demarcation, a limited communications system and a ‘contracts
manager’ HRM function whose primary role is to handle industrial relations (see Tyson and
Fell 1986). In Ireland, it appears that chis style is most common in the public sector and semi-
state sector, and in larger, eseablished, indigenous organisations and some MNCs (i.e. primarily
those established prior to the 1980s).

‘Soft’ HRM Style

The ‘soft’ HRM style is characterised by a resource perspective of employees and a desire to
create an organisational climate where employee needs are addressed and sartished through
positive employee-oriented policies designed in parc to render collective representation
unnecessary. This style often equates the ‘union substitution’ approach discussed above. Like
the anti-union and paternalist styles (above), it is grounded in the unitarist perspective and is
normally associated with 2 pronounced preference for non-union status. Manifestations of this
style include competitive pay and employmene conditions, extensive management-—-employee
communications, direct employee involvement and procedures to prompily address grievance
and disciplinary issues, together with a highly developed and influential HRM function. This
approach appears to be most common in US-owned firms operating in high-technology secrors.

“Hard’ HRM Style : : : _

Wich this style the focus is primarily on ‘transaction costs’. The ob]ectlve is 1o source and
manage labour in as cheap and cost-effective a fashion as possible o ensure achievement of
the organisations ‘bottom line’ objectives. This style equates to what has been termed “union
suppression’, incorporating low employment standards. ic represents a marked contrast to the
‘soft HRM approach and may be found among some foreign-owned assembly and service firms,
often operating in a subcontracting mode. Manifestacions include use of ‘atypical” employment
forms to improve cost effectiveness and the application of performance management techniques
in order to achieve high productivity.

Dualist Style

The ‘dualist’ style is characterised by an acceptance of the legicimacy of collective employee
representation but is supplemented by a strong individualist orfencation. Organisations
adopting this style differ from ‘soft HRM in regard to union recognition and collective
bargaining, but otherwise they pursue broadly similar policies. At workplace level, management
seck to keep formality to a minimum. The management focus is on minimising the extent of
collective bargaining, preferring direct dealings with employees. This style might be termed
‘neo-pluralism’ and it involves the use of selected HRM techniques, including sophisticated
seaff selection mechanisms, extensive direct communication with employees, performance-
related pay systems and established collective bargaining procedures. Further characteristics
can include extensive employee development, encouragement that employees deal directly with
management on issues of concern, the training of line management in the area of industrial
relations and a well-developed and influential HR function.
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The ‘traditional industrial relations’ style (see Table 8.4) equares ro the pluralist-adversarial
model, which was historically the most pervasive in medium and large organisations in
Ireland (Hillery 1994; Roche 1990). In contrast, the ‘anti-union’ and ‘paternalist’ styles
reflect opposition to the pluralist model, as manifested through forthright attermprs
to curb or eliminate moves towards collective employee representation. It has been
argued that these styles were confined to smaller organisations and thac in the event
of growth they would succumb in dme to the ‘traditional pluralist’ model (Roche
1990). However, the available evidence indicates considerable change in enterprise-level
industrial relations in Ireland. In terms of managemenc styles, these developments are
characterised by the increased adoption of HRM-based styles (‘*hard’ or ‘soft’ variants).
For example, there are clear indications of a strengthening of the unitarise ideology ac
greenfield site start-ups, greater opposition to union recognition, the emergence of a
strong non-union sector and a conrinuing decline in union density.

A review of the literature on the historical developmenr of the specialist personnel/
HR function in Ireland helps to illuminate our understanding on the evolution of
management approaches or styles in indusuial relations. 'this literature identifies
induserial relations as traditionally the most significant area of activity (Gunnigle 1998b;
O’'Mahony 1964). This is largely due o the growth in influence of trade unions up wo
the early 1980s, with many larger employers engaging specialist ‘personnel’ managers to
deal with industrial relations matters (pardcularly collective bargaining and grievance/
discipline administration) ar enterprise level. As Gunnigle (1998b: 4) notes:

For the personnel function, industrial relations became the prioricy, with personnel
practitioners vested with the responsibility to negotiate and police agreements.
Industrial harmony was the abjective and personnel specialists through their nego-
tiating, interpersonal and procedural skills had responsibility for its achievement.
This industrial relations emphasis helped position the personnel funciion in a
more central management role, albeit a largely reactive one.

From racher humble origins, the specialist HR funcrion developed to a stage where it
became accepred as an integral part of the management structure of larger organisarions
charged with the establishment and maintenance of stable industrial relations. Often
more reactive than strategic, this industrial relations orientation was significant: it served
to define what HR worl involved and it helped o position the function as an important
component of the managerial infrastructure.

This role peaked in popularity in the 1970s, but by the early 1980s ‘industrial relacions
orthodoxy” as the accepted model for the HR function had begun to unravel. The change
can be traced to numerous sources, most particularly to increased competitive pressures
on organisations. Contingency approaches became the order of the day, with che role of
the HR function influenced by a variety of factors such as sector, managerial philosophy
and marker context. Elaborating on the trend, Roche and Gunnigle (1997: 445-6}
point out that:
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Never before has the analysis of industrial relarions practices and policies been
so closely tied to an appreciation of commercial and national and international
political pressures. In the past, the worlds of industrial relations practitioners and
academics alike rended ro be much more introverted and preoccupied wich the
internal dynamics of industrial refations systems, agreements and procedures. The
professional preoccupations and vocabularies of industrial relations experts rended
to revolve around distincrly industrial refations themes: dispures and grievance
procedures, anomalies in pay structures, productiviry bargaining ... Currently,
these concerns, though not altogether displaced, often rake second place to such
issues as company performance, the unions role in conmributing ro business
success, mission starements and quality standards, business units, employment
fexibilicy and so on.

The most widely accepred explanation of these changes is the aforementioned increasingly
competitive nature of product and service markers. These pressures appear to creare
a “flexibility imperative’ whereby organisatdions have to be increasingly responsive to
consumer demand on dimensions such as price, customer service and producr qualiry.
It is also significant thar these competitive trends are increasingly penerraring the state
sector because of the erosion of monopoly status as a result of EU-imposed pressures
(sce Hastings 2003). One example of a hitherto state-owned company grappling
with a changing and more competitive environment is Aer Lingus. Deregulation in
the airline industry left the company facing increased competition, particularly from
low-cost airlines (notably Ryanair and EasyJec). Resultant rescructuring has led two
significant changes in employee numbers, employment patterns and reward systems.
However, McGavern er 4. (2007: 288) warn against an overdue emphasis on the
‘marketisarion’ view of transformation in industrial relations as being unduly influenced
by misconstruing as structural change ‘an unduly severe downswing in the economy char
had involved short-term rurbulence’.

Although the industrial relations aspect remains an important part of the work of
the specialist MR funcrion, we have wimessed a considerable rearientation in its role
in many organisations. This involves a broadening of its remit so thar acher core areas
of HR activity (beyond industrial relations) are given grearer priority, e.g. training
and development, performance management and an increased role in more generic
management initiatives (Heraty er 2/ 1994). In some organisations this change has led
to a greater strategic role for the HR function, involving the development of closer
linkages between business strategy and HR/induscrial relations practice (Sheehan 2002).
Specifically, Roche er al. (2011: 42) find char the impact of the post-2007 recession on
industrial relations has resulted in:

... fairly widespread incidence of pay reducrions and freezes, which distinguishes
this recession from the last serious business downturn in Ireland during che 1980s
... in some instances the recession has triggered greater co-operation berween trade
unions and management while in other cases established co-operative relations
have been frayed by the downturn.
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Given thar different management styles in industrial relations are significandy reflecred
in enterprise-level approaches ro collective employee representation, it is noteworthy
that although union de-recognition has not emerged to any grear extent in Ireland,
what is often termed ‘union marginalisation’ (i.e. reducing the impact of trade unions
in enterprise-level industrial relations) has surfaced in the economic downturn and
arguably beforehand. Roche et @/ (2011: 228) record the perception amongst the trade
union community and suggest:

. a partern where employers and HR managers sought to bypass unions and
implement change unilaterally. They also sought to rescind or ignore collective
agreements and to change the established rules of collective bargaining and
industrial relations. Union officials were of the view that their role was often only
to rubber stamp decisions already made.

ConcLuping COMMENTS

This chaprer has considered management approaches co industrial relations and the
various contextual influences impacting thereon. This review suggests that many
organisations do nor make not make any deliberate strategic choices with regard co
industrial relations, but rather adopt somewhat more reactive and ad hoc approaches.
However, we also present evidence that some organisations employ more strategic
approaches and the characteristics of such approaches or styles have been outlined.
We have placed considerable focus on management approaches to collective employee
representation (and particularly trade union recognition and avoidance), how this has
changed over time in Ireland and the impact of the global financial crisis on induserial
relations, management—trade union interactions and enterprise industrial relations more
generally.



CHAPTER 9

The Nature of Industrial Conflict

InTrRODUCTION

Industrial conflict is one of the most emotive aspects of industrial relations and it often
malkes headlines in the media. Inevitably, media commentary is driven by the immediare
concerns of those involved — management, workers, government and consumers — wich
the causes of dispures being rehearsed from differing perspectives. The media also
frequently pronounce implicidy on the ‘rights” and ‘wrongs’ of dispures. They sometimes
seem to become actors in the parricular dispute and influence its direction and even
its outcome. For example, the Association of Secondary Teachers of Ireland (ASTT)
received cold trearment in the media in their dispute with the Deparument of Education
over their attemprs to opt out of benchmarking in the early 2000s. [n contrast, Vira
Cortex workers, who occupied their former place of employment from December 2011
to May 2012, received widespread sympathetic media trearment in spice of the fact chat
occuparions are illegal. Industrial conflice also has wider societal considerations beyond
the immediate workplace. The ways in which societies choose ro allow, disallow or
regulace industrial conflict have major implications for the nature of society. It is a mark
of democratic societies that collective industrial conflict is allowed bur that institutions
are provided to moderate such conflict. However, the ways in which chis is done will
vary greacly from country ro country. This chapter explores the dimensions of industrial
conflict, both collective and individual, in order to provide a more nuanced and deeper
understanding of its narure.

InENTIFYING CONFLICT

Ar a very basic level the identification of what constitutes conflict is an issue for crirical
examination. The most obvious form of industrial conflict is that berween employers and
workers. However, industrial conflict is not confined o such disputes but is arguably
inherent in the nature of industrial competition (Dahrendort 1959}, Some of the most
bruising examples of conflict rake place berween businesses (e.g. disputes over parents
involving Samsung and Apple) or berween companies and governments (e.g. Microsoft
and the US government). Closer to home, the dispute berween the Quinn family and
the Irish Bank Resolution Corporation (formerly Anglo Irish Bank) is a graphic example
of conflict between corporare enrities. Commercial disputes are normally dealc with
through the courts. Industrial action has wider socieral dimensions and it is not always
appropriate to legal adjudication and not always capable of being contained within legal
systems.
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INATURE AND FORMS OF INDUSTRIAL ACTION
Classifying Conflict

Given the difhculties in defining industrial conflict, industrial relacions scholars have
drawn attention to the diverse forms chat it can take. They point out that conflict can
be collective or individual, organised or unorganised (spontaneous) and it may occur
between workers and management, berween workers themselves or berween managers
themselves (Jackson 1991). Conflict can also be inherent in the employment refationship
but it can remain unexpressed — this is known as latent conflict. Industrial action, on
the other hand, is the manifest expression of conflict. The possibility thac conHict can
be fatent implies thar an absence of conflict cannor automatically be considered a ‘good
thing". Conflict may not be expressed because management ‘buy out’ conflict to the
long-run detriment of the organisation, something industrial relations pracritioners
refer to as ‘cheque book’ industrial relations. Workers may be unable to express conflict
because they have insufficient power resources ac their disposal or it may be illegal and
suppressed. The question might be asked as ro why women did noc strike over the
years, given the evident discrimination againse chem in pay and other opportuniries in
the labour markets. It is not credible to argue that there were not potential grievances.
The question arises as to how exactly these grievances were limited so that they did noc
end up in conflict. The realiry is thar the collective bargaining system institutionalised
gender pay discrimination, with women generally receiving pay rises that were only GO
pet cent of those of their male counterparts. In the early national agreements of the
1970s, increases were raised to 85 per cent of the male rates. Itis notable chat it was only
with social mobilisation via the women’s movement in the 1970s that women were able
to press their case, and it wasn’t unrtil Ireland sought membership of the EEC that anti-
discrimination pay legislacion was introduced (see Chapter 6).

While it is difficule to define industrial conflict, collective industrial action is ‘any
temporary suspension of normal working arrangements which is initiated unilaterally
by either employees (whether through their union or not), or management, with the
aim of exerting pressure within the collective bargaining process’ (Salamon 2000: 411).
However, this definition is only one type of industrial conflice; industrial action can
exist outside of collective conflict. Thus, two broad categories of industrial conflice can
be recognised, as follows:

e explicir and organised collective industrial action; or
* unorganised and implicic individual industrial action (Jackson 1991; Salamon

1998).

The conceprual difference between the rwo forms of action is that individual unorganised
action represents a ‘withdrawal from the source of discontent’ by individuals, while
organised collective actdon is more likely to be a conscious serategy to change the
situation that is the source of the discontent {(Hyman 1989: 56).

Table 9.1 contains examples of the main forms of both individual and collective
industrial action. Individual conflict such as absenteeism, labour turnover and dismissals
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are less visible forms of conflict. Even actions such as sabotage, theft, industrial espionage
and passive non-cooperation can be expressions of individual conflict. Such unorganised
or individual action by workers represencs a largely spontancous, reactive and random
response to the employment relacionship and generally does not involve any conscious
strategy. The growth of dispures referred to the Employment Appeals Tribunal (EAT) in
recent years (see Chapter 6) is an indication of quire a dramaric increase in individually
based conflict in Ireland in the last ren years. The most common examples of arganised
industrial action arising from workers are strikes, go slows, overtime bans and non-
cooperarion. The lockout is a well-recognised form of collective management conflicr,
bur there are other, less obvious forms arising from industrial restructuring, e.g. plant
closures and relocation. Hebdon and Stern (1998: 204) note that measures such as
‘arbitcation’ are also correctly viewed as expressions of conflict, with arbirration and
strilees acring as direct substitutes. This is a variant on the notion thac diplomacy is war
by other means!

Individual Unorganised Conflict

While absenteeism and high labour turnover can be indicators of individual conflict,
an inability ro arrend work due to illness or other such factors is not an indication
of conflict. Absenteeism is determined by a range of factors including such things as
the ability to attend work, the morivation to atcend, family circumstances, gender, the
level of social welfare provision and sick pay. This reservation aside, absenteeism and
urnover rates can be affected by the nacure of the job: a job that has low discretion and is
unrewarding can lead to higher absenteeism or high levels of turnover. These are rightly
regarded as expressions of conflict. Royle and Towers (20002) note rhar high levels of
absenteeism in McDonald's are an expression of unorganised individual conflicr againsc
the McDonald’s work system. Looking ar the issue of turnover, employees may continue
to worl in what they consider unrewarding jobs because of high unemployment and che
lack of an alternative choice — this is a form of unexpressed or latent individual conflict.
Other individual forms of conflict can be subtle and virtually impossible to derect or
measure. Employees may engage in passive non-cooperadion, underperform or exhibic
low-teust behaviour {Fox 1974). Such individual action may nor even be conscious but
it can have long-term effects on productivity and the employmens relationship. Indeed,
underperformance has been a common concern of management theorists since Taylor’s
development of scientific management (Rose 1977).

It is imporrant to note that unorganised individual conflict also arises from the
management side of indusery. Examples include overly strict supervision, arbitrary
discipline, bullying, victimisacion, speed-ups, industrial accidents and unauthorised
deductions of wages. Salamon (2000) notes that speed-ups, disciplinary action and
unilateral changes to agreed working arrangements can be viewed as management-
initiated conflict. Beynon's (1973) celebrated scudy of the Ford motor plant in
Halewood in the UK {Warking for Ford) paints a vivid picture of the reality of speed-ups
as management-initiated conflict. He notes thar ‘production managers out to make a
name for themselves’ engaged in speed-ups, resuliing in ‘unofficial wallouts’ (Beynon
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1973: 138). In order to ensure agreements on the speed of the line were observed,
the management conceded to shop stewards the right to hold the key that locked the
assembly line.

More recently the issue of job insecurity and worlk intensification associated with
Aexibility has been found to place stress on employees and affece their healeh and
psychological wellbeing. Burchell er /. (2002: 2) note that intensification of work poses
even greater problems — in terms of ‘scress, psychological healch and family rension’.
Nolan (2002) poinis to the limirations of family-friendly policies. She notes thar they
bave the capaciry to limit the impact on employees, but that when organisations are
under intense strain to perform ‘the inclinations of managers to develop “family-friendly”
policies diminishes’ (Nolan 2002: 131). She also notes cthar such work intensification
also limits the informal support provided by fellow ream members and other employees.
As Burchell e af. (2012) point out, such policies are not independent of the neo-liberal
imperatives of cconomic comperition.

A recent dramatic employee response to employer-inidiared conflict has been employee
suicide or the threar of suicide. Notable examples include the suicide of three executives
of Renaulr in France who were dismissed following company accusations of industrial
espionage (later proven to be false) thac they had leaked derails of its electric car to
rivals and the suicide of workers in the Foxconn Plant in China, which manufactures
components for high-profile companies including Apple, Hewlete-Packard and Dell
(Brown 2012; Zhang 2012).

Collective Conflict

The ‘fact’ that the employment relacionship may be characrerised by conflicr rarely gives
rise to any public concern or comment, yet collective industrial action is commonly
perceived as extremely negative and damaging, Roilinson (1993} idenrifies three
principal reasons why it is seen in such negative terms:

¢+ Industrial action (as initiated by workers) is normally vertical in nacure and therefore
challenges the legirimacy of management authority/prerogative in decision making.

s Industrial acrion tends to be highly visible, both within and outside the organisation,
and ir can involve large numbers of workers.

»  The objective of industrial action tends to be misunderstood: such action is
commonly seen as ‘irrational” and/or dysfuncrional, with most conflict situarions
viewed as being capable of resolution by discussions and negotiation, i.e. they
should not resulr in industrial action.

Rollinson (1993: 252) suggests chat the argument thar induserial action is irrational/
dysfunctional is a fundamentally Hawed perspective and that it is simply a rarional
extension of the negotiation process’. Indeed, collective bargaining requires the
possibilicy of industrial action, since without thar possibility there would be a much
reduced incentive for either party to reach agreement during negotiations (Clegg 1975).
In effecr, che costs chat industrial acrion may impose on both parties bring a reality to
the negotiation process.
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Organised collective conflict is generally associared solely with the existence of trade
unions — a view that, while largely correct, is not fully accurate. The resistance of the
Luddites to the new lace machines and factory production in the period 1811 to 1813
was notable for the facr that the opposirion came from groups of workers who were not
organised in the early trade unions or ‘combinarions’, as they were then called (Darvall
1964). Furthermore, pre-existing collective conflict among unorganised workers can
be a wigger for unionisation. While collective conflict is not necessarily confined to
rrade unions, it is uncommon to find unorganised workers engaging in formal collective
action. In effect, trade unions provide an ordered mechanism for the expression and
resolution of conflict. The main mechanism through which this is done is the process
of collective bargaining, but strikes, go slows, bans on overtime or a worlk-ro-rule are
also measures chat may be deployed. However, trade unions are moderating influences
on industrial conflict, as emphasised by US sociologist C. Wright Mills (1948), who
famously described trade union leaders as the ‘managers of discontent’.

A muajor defect in much theorising about the causes of industrial action has been
an insufficient attention to the role of employers and managers (Edwards 1992). The
lockouris a commonly recognised but quite rare form of management-initiated organised
conflict. Some employer conflict is masked as normal commercial activiey. Plant
closures, relocations and unilateral changes to terms and conditions of employment can
constitute employer conflice. Salamon (2000: 421) notes that because of its permanency,
plant closures or a threar of closure ‘may be considered a more powerful sanction than
the employees’ temporary stoppage of work through strike action’. Conceprually these
options increase an employer's BATNA (best alternarive to a negotiated agreement;
see Chapter 11} and they have become very imporeant in modern industrial relarions
with the growth of multinational companies operating across state boundaries. Such
companies often have a ready capacity to switch production (eicher temporarily or
permanently) to limit the capacity of workers to ke industrial action or to limit the
effectiveness of industrial action if it occurs.

Even where unions are the clear initiators of collective conflict, this is almost invariably
a reaction to management acrion or inacrion. Salamon (2000: 424) notes that by passively
resisting union demands or by unilaterally iniriating change, management can ‘place the
onus on the employees or union to take direct industrial action’. Conceprually then, all
collective industrial action should be viewed as joint industrial action in that both union
and management will have decided to allow the action to proceed by making too few
concessions to meet the demands of the other side or by demanding too much.

Cressover Between Individual and Collective Action

Not all conflict can be neady divided into individual unorganised and collective
organised forms. Even suicide has emerged as an expression of collective organised
conflict, when up to 200 Chinese workers collectively threatened to jump from the rop
of the Foxconn dormitory in Wuhan in 2012. Their dispute was in pursuit of severance
payments which they claimed had been promised following a decision to close the Xbox
360 assembly line (2012, www.independent.ie). So-called ‘bossnapping’ involves the
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lidnapping of managers and holding them overnight or for some hours. This occurred
in several French plants in 2009 and included companies such as Sony, Caterpillar and
3M. The actions were carried out by groups of worlers in order to enforce demands over
redundancy. Thus, it involved conflict against individual managers buc by organised
groups of workers. Vahabi (2011) argues that bossnapping was used as an effective
substitute for large strikes and that it worked because essentially the action had an
implicir polirical intent, which saw the state recoil from taking legal action against whar
were clearly illegal acts. He argues:

"The recent stare intervention to rescue and bail out banks was not accompanied by
sanctions against employers who massively lay off workers ... But if the stare thar
had previously given carrors to bankers had used sticls against the bossnappers,
then it would have run a high risk of proveking another wave of strikes, as seen in

November 2005, (Vahabi 2011: 91)

Individual conflicr may be directly or inversely related ro collective forms of actions, e.g.
strikes. Wailace (1982) reported a direcr relationship with turnover and strikes in the
Limerick Ferenka plant — a highly strike-prone organisation that alse had high rurnover,
with 44 per cent of emplayees leaving in one year. On the other hand, in the UK coal
industry, Handy (1968} reported an inverse refationship between strikes and individual
forms of conflict, e.g. absenteeism, labour wastage and induserial accidenes. Thus,
when strikes fell in the coal mines, accidents rose. This is explicable by the fact thac a
significant proportion of strikes in mining were over che issue of safery. Where worlkers
felt they could not undertake strikes against dangerous conditions, this led to increased
accidents. Where accidents substiture for seriles in this way, they are a manifestation of
the costs of latent (unexpressed) industrial conflict. Thus, high employee discontenc and
high strikes can, depending on circumstances, be complements or substitutes for one
another (Jackson 1991),

ConrLicT anD THE CONCEPTUAL FRAMEWORKS

As noted in Chapter 1, there are two broad conflicting assumptions as to the narure
of industrial conflict. The first is 2 unitarisc approach, which proceeds on the implicic
assumption that conflict is frictional and is nor a fundamenral aspect of the employment
relationship. The second is a range of pluralist approaches, which sees industrial conflice
as being inherent in the employment relationship and/or the nature of saciery. Thus,
the unicarise—pluralist dichoromy is a standard starting point for the analysis of conflict.
This approach was introduced into the study of industrial relations by Alan Fox (19606)
in a seminal working paper for the UK Donovan Commission 19651968, Unirarism
and pluralism were presented under two headings, as:

»  competing conceptual frameworks for viewing the induscrial enterprise; and

* alternare employer approaches to the management of industrial relations.

Fox {1966) categorised unitarism as a view of the industrial enterprise in which
there is one source of authority and one focus of loyalty. Organisations are viewed as
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essentially cohesive and harmonious units in which all members of the organisation
(management and employees) have common interests and share common goals (Fox
1966; Marchington 1982).

In essence, unitarism views the industrial enterprise as a team. Implicit in the ream
view is the acceprance of a common goal by all members of the organisation. This
means that there is no place for factions and that people ‘accepr their place’. Unitarism
allows thar differences of interest may arise at an individual or group level, but ‘class’
as a unit of analysis is not deployed and the possibility of class conflict is simply not
recognised (Dahrendorf 1959}, Conflict, when it does occur, is viewed as dysfuncrional
and the result of misunderstandings, the action of troublemakers, a breakdown in
communications, lack of management leadership or other non-fundamental reasons,
i.e. [rictional factors.

In a unitarisc perspective, industrial conflicr is not seen as inevitable and a need for
institurional arrangements to deal with conflicr, even ar a societal level, hardly arises.
Appropriate management initiatives (e.g. effective communication, leadership and
proper recruitment and selection) should be capable of either prevenring conflict or
resolving it when it arises. Trade unions are contradictorily viewed as either too powerful
or no longer necessary. Marchington (1982: 38) poinrs out that they are viewed as either
achieving ‘oo much for their members in that they black change and inhibic efficiency
or, conversely, as being irrelevant in that management is much more able than trade
unions to identify and sartisfy employees’ needs’.

Fox (1966) contrasted unirarism wich a pluralist conceptual framework that he
considered offered a more realistic view of the industrial enterprise. This realism is based
on the assertion thar the employment relasionship is characterised by different interests
and as a result there is an inherent potential for conflict. In so far as chere are shared
goals within an organisation, these are instrumencal: workers need to earn a living and
the employers need worlers to produce outpur. Facrions and different groups are likely
to emerge in organisations and these cannot be eliminated or integrated fully into the
organisation. In resisring unionisation, long-term damage may be caused to industrial
relations, since union recognition may only be achieved after a trial of strength, involving
atrempred dismissal of union activists (troublemalers), serilkes or other industrial action.

Paliticiansand public policymakers in the UK largely disreparded the recommendations
of the Donovan Commission and looked instead to legal reform based on the ill-fated
Industrial Relations Act 1971 (Goldthorpe 1974). In contrast to its fate among poliricians
and public policymakers, the unitarist—pluralisc analysis had a major impact on industrial
relations practitioners and a seminal influence on academic analysis. The influence on
practitioners has been explored in Chapter 7; in this chaprer, we concenrrare on the
academic influence. Table 9.3 contains an oudine of the unitarist—pluralist conceprual
frameworks, together with the Marxisr and radical approaches. Indeed, Marxist and
radical approaches are properly considered to be pluralist explanations, since at a
fundamenzal level pluralism simply means the acceprance of different interests. It is
also important to note thar Marxist and radical approaches are systems theories, since
they see the individual constrained by the historical, economic and societal strucrures.
They difter from Dunlop’s systems theory in thar they focus on issues of power and
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control in the employment relationship, whereas Dunlop gives greater artention to rules
and institurions and is, therefore, more conservative. All systems approaches, however,
envisage industrial relations actors as being greatly constrained and having only limired
room for manoeuvre, although the extent of that room is a marter for debare (Hyman

1975).

Unitarism Developed
Hisnan Relations

The various unisarise approaches have an underlying assumption thar industrial conflict
is frictional, not fundamental, and irs elimination is within managemenc control.
Unirarism allows that differences of interest may arise at an individual or group level,
bur ‘class’ as a unit of analysis is not deployed and the possibility of class conflict is
simply not recognised (Dahrendorf 1959). Implicit examples of unirarist ideology are
found in the various human relarions approaches, which originate with the work of
Mayo in the 1920s (Mayo 1949; Rose 1977). Human relations was paradoxically a
reaction to the class conflices associated with the growth of mass production and the
introduction of scientific management in the US in the early decades of the twentieth
century. However, as Coser (1956: 24) points out, Mayo ‘never considers the passibiliry
that an industrial relarions system might conrain conflicting interests, as distinct from
different attitudes or “logics™

To Mayo, management embodied the central purposes of society and all of his
research was conducred ro help management solve its problems (Coser 1956). In
the human relations school, conflict is variously seen as a failure o meet the social
needs of workers, incompatible personalities, overly scrict supervision, the action of
troublemakers or deviants, inadequate management or a breakdown in communicartions
(Mayo 1949; Rose 1977; Scott and Homans 1947; Whyte 1951). According ro Mayo
(1949: 128), the elimination of conflict and different interests is merely a macter of
‘intelligent organisation that rakes careful account of all the group interests involved'.
He envisages this being done by management deploying certain “social skills’ ro ensure
good communicarion and mucual understanding (Mayo 1949: 23, 191). Dahrendorf
(1959: 111) points to che influence of popular writers on management, e.g. Drucker,
wha echo and adop this implicit unitarist view thar che individual must understand the
goals and functions of the industrial enterprise as their goals and funcrions (Drucker
1950: 156-65}.

A further significant omission in the human relations trearment of conflice is che
systematic suppression of the evidence of both individual and collective conflict
observed during the Hawthomne studies. Bramel and Friend (1981: 874), writing in
American Psychologist, document these lapses: ‘worlcer resistance to management was
commonplace at Hawthorne (despite absence of a union), yet tended to be covered up
in the popular writings of Mayo and Roethlisberger’. Mayo and Roethlisberger noted
that management employed dismissals, chreats, removal of breaks and increased hours of
work, Restrictions of output among workers and a concern for the job security of fellow
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workers were also observed by the investigators but written off by them as irrational
(Bramel and Friend 1981). Thus, Bramel and Friend (1981) go on to note thar the very
evidence uncovered in the Hawthorne studies contradicts the conflice-free view of the
capitalist firm.

The Depression of the 1930s was not a fertile ground for the ‘soft” policies advocated
by the human relations school. Indeed, Rose (1977: 170) nates ‘the rapid decay of the
approach with the spread, and relative failure, of human relations training for supervisors'.
'The growing unionisation in the US following the introduction of Roosevelt’s New Deal
and the 1935 Wagner Act saw a move away from human relations (Rose 1977). Finally,
the approach was subject to devastating critical academic assaults. Rose (1977: 171)
writes that ‘berween 1946 and 1950 nearly all che conventional charges against the
school were systematically pressed: neglect of unions; managerial bias; acceprance of
manipulation; fnadequate treatment of industrial conflicr; failure o relate the facrory o
the wider social structure and fear of anomie’. The ateacks culminated in the exposure
of fatal methodological flaws in the Hawthorne studies and criticism of irs neglect
of ‘economic factors’ (Rose 1977: 172). Despite these defects, the human relations
approach was to survive and evolve.

Neo-Human Relations and HRM

The development of the neo-human relations school post-World War Il can also be seen
asa reaction to the limitations of che earlier approach, particularly the neglect of financial
rewards (Rose 1977). Maslow (1945) provided an explanation for conflict arising ar an
individual level. He idenrified a hierarchy of needs, with the implication that failure
to meet the need at any level could lead to conflict (Maslow 1954). Thus, when basic
needs were mer, employees were identified as possessing a need for personal growth or
self-acrualisarion. Meeting these needs could avoid conflice and lead ro more productive
and happier workers (Huczynski and Buchanan 1991). Herzberg {1968) introduced
the distinction between satisfiers and dissacisifiers: poor pay may create dissatisfacrion
(and conflict) but good pay will not necessarily creare sarisfacrion (absence of conflict).
While the neo-human relations approach was influential in managemenr circles in the
1960s and 1970s, it had little impact on the practice of industrial relations, nor leasc
because (like the earlier human relations approach) it sought ro deal with conflict in an
exclusively managerial framework excluding collecrive acrors (Rose 1977).

The human resource management (HRM) approach to conflicr is conceprually like
its human relations predecessars, i.e. an implicitly unicarist framework. However, it is
much more sophisticated than simple unitarism. It does not imply an absence of conflice
bur it recains the key feature of the earlier human relations approaches thac conflict can
be handled via appropriate management measures. The grearer sophistication is inherent
in the panoply of policies and measures that HRM can deploy. Teamworking, team
brichngs, merit pay, performance appraisal and a host of other techniques are indicative
of an awareness of a highly developed need for planning in order to avoid conflict and
ensure employees are motivated and productive - a possibility absent in Fox’s (1966}
skerch of unitarism,
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Thus, unitarism has a degree of permanence as management’s default or preferred
approach to employment relations. Hence, Doherty and Teague’s (2011) survey found
that non-union organisations assume that managemene-employee interactions are based
largely on ‘crust and unity of interest’, while workplace conflict is regarded as ‘deviant’.
This sallies with the unitarist perspective as outlined by (Fox 1966) that conflice is
‘frictional’ (due to incompatible personalities or things going wrong) and thar it is as a
result of poor ‘communications’, stupidity (in failing to appreciate common interests) or
the warl of agitators inciting the (otherwise content) majoricy.

It may be argued thar HRM has had greater impacr in wclding conflice than its
conceptual predecessors. There is indeed evidence 1o support a substantial decrease in
conflict {as measured by strikes and changes in workplace relations) since the early 1980s.
However, the contribution of HRM to such a decrease is uncerrain. Globalisation, the
failure of state socialism as an alternative to capiralism, social partnership, neo-liberal
economic policies and the decreased power of labour vis-i-vis capital ave just some of a
number of alternative causal variables for the reduction in conflice. Even it HRM has
worked to reduce overt conflict, Edwards (1992: 363) argues it ‘has not dissolved the
bases of conflict” and it is crucial te understand where lines of tension remain.

Pluralism Developed

As with the unitarist-based academic explanations of conflict, there is a range of
approaches to the analysis of conflict that can be classified under the banner of pluralism.
Defined in this broad sense, pluralism simply means that the employment relationship
is based on a ‘plurality of interests’. All pluralist approaches share the proposirion thar
to a greater or lesser degree, conflict is inherent in the employmenr relationship. It is
not hard o sketch our a priori reasons why conflict might be a fundamencal pare of
the employment relationship. Employers’ needs for productivity, cost effectiveness and
change can be at odds with workers’ needs for job security, ‘good pay” and rewarding
work (Allen 1971; Hyman 1989; Huczynski and Buchanan 1991; Jackson 1987).

Indeed, such conflicts of interest are not just confined to the ‘financial exchange’
dimension but, in terms of pluralist analysis, are potentially inherent in other aspecrs
of the employment relationship. The management of organisations requires the exercise
of employer/managerial authority over employees on dimensions such as working
time, worlk flow and task allocation (Morley er al. 2004; Reed 1989). Furthermore, che
contract of employment is unlike most commercial contracts, i.e. specific on rewards
but not on effort. Any and all of these factors hold the potendal for conflict and are
emphasised to a grearer or lesser degree by differing pluralist approaches.

Here we focus on three pluralist approaches: (1) the institutional-pluralist, (2) rhe
Marxist and (3) the radical approaches. Each of these brings insights into the narure
of industrial conflicr and provides a greater degree of sophistication to the research and
analysis of conflict. As with the unitarisc approaches, they do not provide definitive
answers as to the cause of conflicr, since there are fundamental differences becween the
various pluralist approaches.



THE NATURE OF INDUSTRIAL CONFLICT 185

Fustitutional Pluralisin

Fox’s original 1966 contribution is classified under the heading of institutional pluralism
and is just one of a number of approaches that emphasise the role of institutions. Among
other early writers in the instirutional tradidion are Allan Flanders, W.E.]. McCarthy
and Hugh Clegg in the UK and John T. Dunlop, Clark Kerr, Arthur M. Ross and Paul
T. Hartman in the US. Insdmeonal approaches are considered funcitionalist in nature
since although they see conflict as normal and inherent in the employment relationship,
they regard it as being capable of being accommodated and controlled by institutional
mechanisms (Goldthorpe 1974).

In institutional pluralism, temporary compromises (or collective agreements) help
align the opposing aspirations of business to earn profits and increase producsiviry and
efficiency with workers’ demands for improved pay and working condition. As Dubin
et al. (1954) explained, collective bargaining was the great social invention serving,
o institutionalise industrial conflict. That is, as the electoral process democradically
insticutionalised polirical conflict, collective bargaining creared a dependable means for
the resolution of industrial conflict. Salamon (2000) confirms this analysis, pointing our
that conflict necessitates the establishment of acceprable procedures and insditutions,
serving to achieve collaboration via comprehensive and codified systems of negotiated
regulation. Regulations or procedures manage an ongoing dynamic tension, which is
sourced in conflicts of interest and loyalty (Rose 2001). In effect, institutional pluralism
focuses on the organisations into which the differing interests tend to form and on the
rules that regulate their reladions (Dunlop 1958).

The focus on rules is very evident in the wark of the UK Donovan Commission
and irs recommendarions for insticutional reform, which had an inherent instirucional-
pluralist perspective. This approach was also based on the tradition of voluntarism
and aimed at developing workplace systems for channelling and resolving conflict.
Fox (1966) noted that a pluralist view allowed for the development of appropriate
procedures (notably dispurtes, grievance and disciplinary procedures) and including
relevane social acrors (e.g. shop stewards) in the processes of conflict resolution. In effecr,
by adopring a pluralist approach management can regain power by sharing it and the job
of management is best seen as being that of balancing competing interests. While the
distinetion berween unitarism and pluralism may seem to belong in the academic arena,
it has fong been recognised to have applicability to everyday industrial relations and it
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and procedures, since each person has to be handled differently. Over the years, he has
had a number of approaches from a local union official saying thac employees want to be
represented by a union. The official refused to supply names and Tom shrugged off the
approaches, telling her thar he refused 1o entertain ‘any involvement in his business by any
ourside body’. Tom talks to a few senior employees thar he can trust. He asks them whar
is behind the currens unrese and he hears thar there are only a small number of employees
involved. He concludes thar they are just causing trouble and are showing no regard for the
difficult fAnancial pressures that the business is under ar this time. As a result, he decides
to ‘ignore the gripes’. However, while investigating, he finds thar some employees (not the
same ones behind the gripes) are putting petrol in their own cars from the company fuel
tank withowut signing for it. He allows employees to do this if they have a call out in lieu
of overtime. Fle has always felc that this is a win-win, since they are not taxed on it. He
discovers rhac three employees are Alling up weeldy. Tom is appalled ar their action and feels
betrayed. He calls in the three emplayees separately, telling them that he has clear proof of
the theft and they have ‘gone w town on a good thing'. He dismisses them witchour norice.

Mick Murphy has worked for Clancy Transport for six years. He chinks chings are badly
regulated, with pay below the norm for main car dealerships. Employees can be called in
without notice ar night or weekends to deal with breakdowns. There is no overtime or call-
out pay for this, although employees do get a few gallons of pewrol in fieu, Mick has bought
a new house and is planning on getting married; he feels he should be pald the going rate for
his worle. Some mechanics are getring paid more than others bur this is not widely known.
Mick feels he can't do anything about this, While Tom Clancy says he operates an open-door
policy, everyone knows you have to be careful what you say to him. Employees often say that
it is ‘Clancy’s way or che highway'. Mick hears that three fellow employees are being sacked
because Clancy said they were ‘going to town on the perrol’. He chinks this is very unfair, since
he lnows these three employees are paid less than him, even though they are fully qualified.

Mick and a number of employees ger rogether and join SIPTU. They rell the union ofhicial
that they are going to strike. She insists that they do not do thac. She explains thar she wilt
seek 2 meeting first thing on Monday with Tem Clancy in erder to try to resolve issues and
have the employees reinstated. Over the weekend, a number of employees get together and
decide thar there is o use in waiting’ and that ‘you need to strike when the iron is hot'. They
decide they will picket the business. As a result, when Tom Clancy arrives to open on Monday
at 9am, he finds himself confronted by four disgruntled employees picketing the premises
and they stay there all day. At the same time, two employees arrive to picket Mr Clancy's
home — bur they do this withour telling any of the other striking employees. Mrs Clancy is
surprised and upser ro see them there when she returns from taking her children o school.

Discussion Points

1 Through what implicit conceprual frameworks do Mr Clancy, Mr Murphy and the union
official view the employment relationship? Give reasons for your answers,
If Mr Clancy asked you on Monday evening for advice on how he should handle
the situation, what suggestions could you make? Give developed reasons for your
recommendation and for your rc)ectlou of the other options.

*This cose mm’y cant be u.rm’ for mr:r/ym. discussion ar m[e -play negotiation. (5 idelines jr)r rtsmg tbe' case mm_’y are
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underpins much of the procedural arrangements discussed in Chaprer 7. The case study
below provides an example of how the conceprual frameworks approach can be used w0
shed light on differing perspectives of conflict, allowing for an analysis withour resort to
the distortions thrown up by personal facrors.

Jackson (1991) points out that there are options other than volunearism arising from
an institutional-pluralist approach. In Germany the systems of co-determinartion at
works council and board level constirure a set of institutional arrangements designed o
prevene rather than channel or resalve conflict (Jackson 1991). In the 1950s and 1960s,
these worked effectively to allow the radonalisation of the coal industry in Germany
without major conflict, something which stands in stark contrasc co the UK experience
in the 1970s and 1980s. Ocher European countries such as the Netherlands, France and
Sweden have also evolved employee participation institutional arrangements of a less
developed nature designed to prevent conflict (Ferner and Hyman 1998). Apart from
limited provislon for worker democracy in the state sector and European works councils
in some companies, such co-determination provisions have not been a significant fearure
of the Trish system of industrial relations (see Chaprer 12).

Marxism

‘The Marxist perspective sees conflict as being rooted in two factors - the nature of
capitalist socicties and the nature of work under capiralism. Capiralist society is divided
into two main classes — the propertied (bourgeoisie) and labouring or working class
(proletariar), with the former expropriating the latter through the excraction of surplus
value from their labour. The hierarchical nature of sociery and the unequal nature of
rewards, combined with the unrewarding and alienating nature of work under capitalism,
causes conflict {Braverman 1974; Hyman 1975). These factors lead (or may lead) to the
development of class consciousness among workers, with industrial conflicr taking place
along class lines between the proletariar and the bourgeoisie, In essence, Mards class
analysis is concerned with exploring the effeces of common economic conditions leading
to organised action (Dahrendorf 1959: 76).

Classical Marxism sees conflict as not just being inherent in the employment
relationship bur also as irreconcilable. It predicred that as capitalism marured, a growing
and ever-impoverished working class would creare the conditions for a working-class
revolution, Industrial conflict is, therefore, part of a broader class-based conflict, with
the potential to lead to revolution and the overthrow of capitalism. Surprisingly, there
are also some similarities between the Marxist approaches and the human relations
approaches: both identify unrewarding work, over-close supervision, etc. as leading ro
conflict, However, in the Marxist view the unrewarding nature of work is inherently
bound up with capiralist production, whereas in the human relations cradition they are
incidental occurrences requiring a technical fix by management.

Radicals

There is substantial crossover between Marxist and modern radical induserial relations
academics, with the term being used interchangeably by some writers, e.g. Salamon
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{2000). However, there are significant differences berween classical Marxists and radicals
and it is necessary to highlight some of these. The radical perspective is focused on the
basic premise of an inequality in the employment relationship -~ capiral is considered
mote powerful than labour (Fox 1974; Goldchorpe 1974). As with Marxism, there is a
focus on the hierarchical nature of society, the unequal rewards and unrewarding work.
The key difference is that the radical view does not approach the comprehensiveness
or extremirties of classical Marsist explanations. In fact the term ‘radical’ is an elastic
one, strecching from social democrars through the so-called radical-pluralism of Alan
Fox (1974) to neo-Marxists who analyse contemporary society using Marxist conceprs
in a non-doctrinaire way. This diverse group is united by an efforr to understand the
fundamental root canses of industrial conflict in a societal as well as an organisational
CONEEKT,

The development of a radical critique in the 1970s can in part be seen as a response
to the growth in induserial conflict posr-Donovan and the failure of the pluralisc
prescriptions to stem the tide of strikes, especially unofhcial ones. It owes much 1o the
work of Alan Fox, who revised his carlier pluralist analysis in a series of publications
from 1973 onwards. In doing so, he focuses on the issues of power and conrrol in
the workplace (Fox 1974). While continuing to assert the superiority of pluralism over
unitarism, he poinrs ro limitations in the pluralist approach and advocates a radical
alrernartive interpretation for the existence of conflict. He writes that ‘like che pluralist
approach, it [the radical approach] emphasises the gross disparity of power between
the employer and the individual employee’ {Fox 1977: 141). He continues, ‘unlike
the pluralist, however, the radical does not see the collecrive organisation of employees
as restoring the balance of power (or anything as yer approaching ir) berween the
propertied and propercyless’ (Fox 1977: 141). The need in pluralism to bind workers
ever closer in procedures is seen by Fox as evidence of a low-trust relationship between
those who manage and those who are managed. In essence, radicals poinc to the limics
of institutional provisions where these are nor underpinned by some degree of value
consensus (Goldthorpe 1974).

Unlike classical Marxists, Fox {1974) does not anticipate any revolutionary change.
He argues that the approach of many rank-and-file employees probably consists of
low-key acceptance of the organisation’s essential characteristics, accepring it without
‘enthusiasm and commirment’ (Fox 1977: 143). In essence, the industrial enterprise is
divided into a ‘them and us’ mentality and involves control rather than commirment
{D’Art and Turner 2002; Whelan 1982). In chis scenario, conflict is institurionalised
through collective bargaining bur agreements may only be observed on the basis of
expediency. Instead of advancing the proposition thac revolution is inherent, or even
inevitable, in the employment relationship, radical writers have been concerned to
explain the limited excent of industrial conflicr. Fox (1977: 142) argues that if worlers
go too far in challenging management power, privilege, values and objectives, they
would face the combined power of employer and government, which ‘would soon
reveal where ultimate power lay'. Challenges are acceprable on a limited range of issues
and the concessions workers achieve mean they have a stake in the system and have
much to lose from going too far. Thus, the differences of interests in the employment
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relationship may not even be ‘synonymous with the use of overt collecrive industrial
action' (Salamon 1998: 397). Later radical writers such as Edwards (1986) note that
while the ‘actors’ involved in industrial relation have ‘divergent wanes', they also depend
on each other and so need w co-operate across a range of issues. Thus, conflict and co-

operation are integral parts of the employment relationship.

ConNsIDERATION OF DIFFERING CONCEPTUAL FRAMEWORKS

The analysis above merely skerches the main elements of the various approaches,
which require wider reading in order to explore them in greater depth. In this texc, it
is impossible to explore all schools of thought. For instance, Weber saw the growth of
bureaucracy as having a major role in promoring conflict. In addition, some human
relations wrirers have given attention 1o systems factors, natably che role of technology
on the management of employees. In this view, certain technology promotes repetitive,
unrewarding work, which is geared towards Taylorist work organisation (Woodward
1958). Such analysis was particularly identified with work in the automotive industry.
However, it is not easy to identify a unidirectional link between conflict and technology.
Blauner (1964) suggested that technology might initially lead ro less rewarding work
and inereased conflict, but over time it would have a liberaring effect and decrease
conflict. Furthermore, neo-Marxists have challenged the noton that technology is
an independent variable. They point out that technology thatr dehumanises work is
introduced to lower the costs of fabour and to increase profirs.

While the various methods are at odds with one another, the debate surrounding the
approaches and modern empirical research has led to a more nuanced understanding of
conflict. Wharever its limitations, Fox’s (1966) contriburion remains one of the most
insightful and infiuential works in induscrial relations theorising. The prescriptions have
been largely adopred and implemented in many unionised organisations, even though
there are significant limitations on their ability to contain conflict. However, there is
no guarantee that institutional arcangements thar worked o prevenrt or resolve conflice
in the past will continue o do so. Even if they work, there is no guarantee that they
will continue to be highly regarded. Thus, there has been a move away from pluralism
to unitarise approaches since the 1980s and ir is now clear chat unitarism has many
more strings to its bow in informing managerial policies than in the ‘scraw man’ model
advanced by Fox in 1966.

The apparent historical inevitability of growing union density envisaged by Fox has
been reversed and that unien growth now appears to be the producr of particular economic
and social circumstances of the time — notably Keynesianism and full employment.
The re-emergence of widespread unemployment from the 1970s, combined with
globalisation, has changed the dynamic and has made unirarism atrracrive for many
employers. Non-unionisation is now common in the private sector and a wide range
of unirarist models for ordering employment relations is now common. These models
range from the ‘soft’ human resource management approaches of Google or Intel to the
‘hard’ versions of Dell or Ryanair. Such approaches have been widely successful at using
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different approaches to managing people while limiting collective induserial relations
conflict.

However, unitarism has serious defects at a theoretical and empirical level.
Unitarism is not a theoretcally self-aware approach, being merely an inherent and
often unarticulared underlying assumprion, Neither have unirarist-based approaches
any capacity to deal with the wider social and political context. For example, they
cannor explain the empirical differences in conflict berween countries and across time
periods. Scandinavian councries have combined high levels of unionisation rogether
with generally low levels of strikes and economic prosperisy. In order to analyse the
reasons for this, one needs a perspective much wider than can be supplied by unitarisc
approaches such as the human relations one.

Contemporary Marxists have grappled with the failure of many of Marxs predictions
to matetialise. Some point to the extent to which capitalist societies reformed after the
Great Depression of the 1930s, wich Keynesian demand management policies and the
welfare state ensuring the stability of such societies. Some claim that Marx predicted
the relative, not absolute impoverishment of the working class, while others suggest that
impoverishment has been staved off in the developed world due to the extension of
capitalism to the developing world, Writing from a classical Marxise perspective, Arrighi
{1990: 54) wrires that ‘in the pasc the tensions of capitalism could be eased by expansion
of the system into new regions and that capitalism now operates on a truly global scale’.

'The extensive strikes in Korea in the 1980s and 1990s are seen as evidence of the
extension of traditional capital-labour conflicts to the newer economies in the developing
world (Cho 1983; Edwards 1992; Salamon 2000). In this regard, the modern consumer
elecrronic industry is seen as depending on exploitative working conditions in plants
such as Foxconn, where extreme forms of labour conflicts (including, as previously
noted, threats of mass suicide) have arisen. The death of nearly 300 workers in a factory
fire in Karachi in Seprember 2012 echoes historical experiences such as che infamous
1911 Triangle Shirtwaist Factory fire in New York Cicy, which led to the death of 146
garment workers. In both cases, the workers were locked in with windows barred; as a
resule, they could not escape. This graphically illustrates the permanency of an extreme
form of exploitative employment relationship which has not ceased to exist but has
merely been geographicaily displaced. Such conditions are said to be widespread in
Pakistan and they exist alongside other exploitative employment relationships such as
child fabour in the garment and sportswear industry. The Irish trade unions have taken
an interest in the working conditions and trade union rights in developing countries, as
demonstrated by the following extract from The Jrish Times.
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Table 9.4
Abuse of Sportswear Workers Highlighted

Irish Olympic athletes, sportspeople and parents buying children’s runners have been urged to
bacl an international campaign aimed at scopping abuse of wotkers in the sportswear induscry.
Factories in developing countries are “breaking all the rules’ to meer the unreasonable demands
of massive sports corporacions. These companies will reap particularly large profits during
this Olympic year, Ms Kanjai Kaewchoo, president of the Thai Textile Garmenr and Leather
Worlkers' Federation, told the ICTU women's conference in Galway yesterday. Ms Kaewchaoo
said that more than a million women in Thaitand were employed in the sportswear industry
and many are paid six cents a piece. Employees were regularly paid $3 a day o make $93
runners and couid be forced o work up e forry-five extra hours a week — at che risk of losing
their jobs. Apart from poor pay, sportswear manufacruring staff encountered backache and eye
seeain, while access to trade union membership was denied, she said. The Olympic Council of
Ireland has been urged to back the Play Fair ar the Olympics campaign, supported by ICTU,
SIPTU and Oxfam Treland (the website is www.fairolympics.org).

Sonrce: Siggins (2004)

While a number of classical Marxist predictions have not been realised, the notion
that induscrial conflice arises from an inherent antagonism between capital and labour
remains a powerful hypothesis to explain the permanence of such conflicr, its underlying
causes and periodic resurgence despite pluralist or managerial efforts at containment.
Many industrial relarions wrirers, neo-Marxists included, now regard the organisation
of work in a capitalist society as a complex mix of conflict and co-operation. The simple
zero-sum game inherent in classical Marxist analysis is mediated by the interdependence
of employers and workers. Conrtrolling workers is only one way of achieving effective
work organisation (Grint 1991). Edwards (1992: 390) notes that ‘there are aspects of
new employment systems which benefit workers, and critical analysis does not imply
char workers” and managers’ interests are rorally opposed’. The possibility of worker
resistance to the inrraduction of new information technology, which was of much
concern ta the European Commission in the 1980s, now seems misplaced, since workers
willingly embraced such technology.

Indeed, workers have an interest in effective management and management have an
interest in rapping their workforce’s initiative and creativity. While differences of interest
may underlie the employment relationship, there are also strong imperarives thar limic
conflict and promote co-operation. Globalisation and international compertition can
heighten the need for collaborarive arrangements in order to protect employment.
This inrerdependence is evidenced by findings that workers and their representatives
(shop stewards) prefer competent managers (Edwards 1992; Sturdy ez 2/ 1992). In fact,
this evidence is reciprocated in studies char reveal management have generally positive
perceptions of the role played by shop stewards, findings which are ar odds with the
militant image in which shop stewards are sometimes portrayed {Ackers and Black

1992; Donovan 1968; Wallace 1982},
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FuncTions OF CONFLICT

While conflict may pose problems for society, organisations and workers, there is a strong
tradision in social science that argues that conflicr is funcrional. Coser (1956) has been
an advocate for viewing conflict in a functional light and a strong critic of those who
regard it as necessarily dysfunctional. Writing on US industrial relations, he notes that
union organisation has frequently been accompanied by the organisation of employers
inte employer organisations, even ro the extent that sometimes the employers have
organised at the suggestion and with the help of the union (Coser 1956: 131), However,
he is careful to note limitations to chis functionality, with conservative employers seeing
no need for an accommodation with unions and wishing to ‘smash’ them (Coser 1956:
130~1). This has arguably been the dominane trend in the US since the 1960s (Dunlop
1993).

Coser {1956) considered that conflict needed to be conmined wicthin communal
bounds (trade unions and employer organisations being classic examples) and he
disapproved of non-communal conflict. However, Dahrendorf (1959: 207) has suggested
thar Coser ‘was too preoccupied with what he himself tends to call the “positive” or
“integrative” functions of conflict’. Specific conflicts can, and do, rake their own course
and are not necessarily capable of being contained within ‘the social structures which
give rise to them’ (Hyman 1989: 108). The demonstrations against globalisation in the
early 1990s and early 2000s and those against austerity during the global financial crisis
in Greece and other countries are indicative of conflict not conrained wirthin communal
or institutional boundaries. In contrast, in Ireland discontent against austerity measures
has largely been confined within the political and the industrial refations system.

Those who see confiict as functional oppose its suppression and warn of the dangers
inherenc in such a utopian venture. For example, Dahrendorf (1959: 224), a noted critic
of Marxism, declares that ‘effective suppression of conflict is in the long run impossible’.
At a socieral level, it is not hard to think of examples of failed attempts o conrain,
suppress or eliminate conflict. In former Communist countries such as Poland and the
Soviet Union, free trade unions were not allowed and the primary function of those
unions that did exist was to serve the needs of the state ~ or as it was known o be the
‘transmission belts of the party’. ‘This suppression of industrial conflict only led to greater
upheavals eventually. Right-wing dictatorships have experienced similar developments,
as exemplified by the collapse of apartheid in South Africa and the overthrow of the
fascism of Franco in Spain, the fascism of Salazar in Porrugal and the fall of the Pinochet
regime in Chile.

Indeed, itis not difficult to find examples of collective conflict being functional. Many
aspects of our current employment practice and regulation derive from former resolution
of conflicts. The general provision for a forry-hour working week was established in
the carly to mid-1960s in a series of groundbreaking industrial dispures. This was
subsequently reduced without overt conflice to 39 houss as pare of the Programme for
Narional Recovery (PNR) 1987-1991. Irish equality legislation of the 1970s arose in
large part from European Communiry requirements, buc its introduction was also a
result of campaigning by the women’s movement and the trade unions, which broughe
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them into confict with government and employers. The increase in the statutory
redundancy provisions to two weeks' pay per year introduced in 2003 as parc of the
Sustaining Progress agreement first arose from union demands during a sit-in at Peerless
Rugs in Achy, Co. Kildare and a strike in the Irish Glass Borde Company in Dublin,
both during 2002,

Tt is nor just on the workers’ side that one can identify examples of collective conflict
being functional, as it has benefited boch employers and government. [n the 1980s a
series of disputes in which unions were relatively unsuccessful led to grearer flexibilicy
in the Trish labour market, the reducrion of tradirional effort bargaining and union
givebacks or concession bargaining (Whallace and Clifford 1998). Equally, the willingness
of union members to accepr the modest terms of the PNR in 1987 cannor be separated
from these developments and the concern that Irish trade unions had ar the negative
strike ourcomes for UK trade unions under Thatcherism (see Chapeer 13). In effect,
conflict exposes the actors in industrial refations to the reality of the shifting power
balances and norms in employment relationships and the wider sociery.

THe Dual Face oF ConNELICT

In many situations conflict may have a dual nature, having both positive and negative
aspects to it. When company closures occur, there are frequently harrowing interviews
with employees who are traumacised by the immediate impact and express grear anxiery
for their furure, The closure of Talk Talk in Waterford in Seprember 2011 is a case in
point. The negarive personal aspects of this conflicr are manifese, yet the alternative for
an economy as a whole is the stagnation of srate socialism. Faced with competition from
low-cost countries, employers advocate ‘moving up the value chain’ (RTE interview with
Brendan Butler, IBEC, Seprember 2003). This is a functional strategic choice for an
economy, bur industrial restructuring can see a heavy price paid by workers because they
often have sunken costs in cheir employment. This has been mirtigated by the provision
of enhanced redundancy payments and, where possible, the use of volunrary seleciion
for redundancy within companies that continue to trade. Both of these are solutions
that have been developed through the process of collective bargaining and are generally
accepted.

In contrast to the pracrice in their home country, many US non-union multinationals
pay redundancy terms well above the staturory minimum. In this way, employees in
non-union companies enjoy benefits first negotiated by unionised employees — in effect,
these companies might be considered to be in part ‘crypro-unianised’. While enhanced
redundancy rerms are generally applied, in recenr cimes there is evidence of the terms
being more modest. The redundancy rerms in Dell Limerick were much lower than the
terms established in non-union companies like Digital and Wang in the 1980s. This
trend has also been evident in the unionised sector, with the government insisting chat
Bank of freland reduce the redundancy pay-outs for bank employees from six weeks per
vear of service (plus statutory) to three weeks per year of service (plus statutory) when
redundancies were being negotiated with the Irish Bank Officials Association {IBOA).
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In addition, some companies have resisted any enhanced redundancy payments even
where there was agreement on this in advance. The most nozable recent example of the
latter was the Vit Cortex dispute in the period 2011 o 2012,




196 INDUSTRIAL RELATIONS 1N IRELAND

ConcLupinG COMMENTS

Industrial conflict rakes many differing forms, both individual and collecrive, which
can impose personal, commercial and socieral costs. It can be initiated by workers or
management and it can be seen as being inherent in the nature of industry and business.
There is evidence of greater pressure on workers from individual forms of employer-
initiared conflict, e.g. work intensification and job insecurity associaced with neo-liberal
economic policies and HR policies of flexible working. However, conflict can also be
functional and the ways in which societies allow and disallow conflict can have significant
implicacions for the stability of those societies. Past conflicts have shaped major areas of
worl organisation in ways often unrealised. Trade unions and employer organisations
have been instrumental in reaching accommodations on areas of differences berween
employers and workers and this has contributed to societal stabiliry. However, such
arrangements are now giving way to unilateral employer regulation only constrained by

legal arrangements.



CHAPTER 10
Strikes and Lockouts as Forms of Organised Conflict

INTRODUCTION

Surikes are the most visible manifesracion of induserial conflict. A strike can be defined
as ‘a temporary stoppage of work by a group of employees in order to express a grievance
or enforce a demand’ (Griffin 1939: 20). This longstanding definition emphasises thar
strikes are a temporary interruption in normal working. It also implies thar strikes are
rational actions, since they are undertaken to remedy a grievance or achieve a demand.
Strike action is the most visible form of industrial action, but as already noted, they are
tar from the only form of conflict. Salamon (1998: 402) notes:

... the strike is often depicred as the ultimate and most favoured form of collecrive
action in that, by stopping work and leaving the workplace, the employees clearly
demonstrate both the importance of the issue in dispute and their solidarity,

Strike action, however, can involve considerable hardship for strikers through lost
income and the risk of job loss. Thus, strikes can be a double-edged sword. 1 successful,
a strike can strengthen a union’s position, but a defeat can lead to decreased union
membership and the marginalisation of the union members. Indeed, the resort to strike
action can sometimes be an expression of weakness in workers' bargaining power rather
than strength, something which Wallace and O’Shea (1987) found to be parricularly the
case in unofficial scrikes.

Nor all srrikes are aimed against an employer. They can also take place because of
disputes berween unions {inter-union dispures) or because of disputes internal to the
union (intra-union dispures). In Ireland, there were a small number of damaging intra-
union and inter-union strikes in the 1960s and 1970s bur these have been absent in
recent years. Indeed, such strikes are no longer accorded legal protection as a result of
the changes to the trade disputes law incorporated in the 1990 Industrial Relations
Act. Strikes can also be rargered against government policy and general serikes such as
these have become comparatively more common internadonally in recent times. In co-
ordinated market economies such as Ireland, Kelly and Hamann (2010: 11} see this as
being linked ro ‘radical government intervention on an issue salient to union members;
and union exclusion from policymaking in countries with strong corporatist trraditions’.
However, despite austerity, in Ircland there has been only one rather mured national
public sector strike in recent years (in March 2009) (Teague and Donaghey 2012).

A lockout is the employer equivalent of a strike; however, no distinction is made
between strikes and lockouts in published strike statiseics. In some countries the lockout
is illegal (e.g. France), while in others (e.g. Germany) it is legal. In Ireland, lockours are
legal but also rare and this may, in part, be due to the historical reverberations of the
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1913 Dublin Lockour. However, as Stokke and Thérnqvise (2001) note, ‘pure’ lockouts
are uncommon internationally: most lockours are a response to strike acrion or the
threat of strike acrion. Even in Germany, where the lockour is socially acceptable, it is
seldom used by employers (Fuerstenberg 1987). Of course, the opposite can alse be the
case, with a strike being a disguised lockour thar has been proveked by an employer in
order to engineer a shut down.

HistoricaL IMPORTANCE OF STRIKES

Historically, some serikes have been very influential and their ourcome has set the
tone for the industrial reladions of an era. In many councries the establishment of
trade union representarion and recognition, especially among unskilled worlkers, was
only achieved after successful strike action. The 1888 srike in Bryant & May by the
London macchgirls presaged a rash of strike action over the following three years, along
with the firsc widespread permanent unionisation of unskilled workers (Pelling 1976).
As noted in Chaprer 1, after the 1913 Dublin Lockout, union membership declined
initially bur resentment at the militant actions of the employers during che lockou,
combined with the events of the 1916 Rising and the subsequent War of [ndependence,
saw the membership in that union recover dramatically (Roche and Larragy 1986).
These historical experiences contrast directly with the ourcome of key conflicts since
the 1980s. The loss of 2 number of serikes in the UK and the US in the early 1980s saw
erade union influence and power recede. The most notable were the year-long National
Union of Mineworker (NUM) strike in the UK in the period 1984 ro 1985 and the
Professional Air Traffic Controllers Organization (PATCO) strike in 1981 in the US.
Unions also experienced unsuccessful outcomes to a number of strikes in the mid-1980s
in Treland, which was influential in trade unions embracing social parsnership in 1987.

1n addition o achieving industrial aims, strikes can mobilise collective interests in the
broader social and political sphere. In France, strikes in 1936 and in 1968 led to major
social and industrial changes. While strikes may express a popular desire for change, it is
unusual for strikes to lead o revolutionary social change. A notable exception is the case
of Poland dating from 1980 when martial law was used in an actempt to suppress the
Polish Solidarity trade union (Selidarnose). This acrempted suppression was unsuccessful
and led to major changes in Poland, which were to be influential in the eventual fall of
state socialism throughout Eastern Europe in the early 1990s. The overthrow of these
regimes and their replacement with capitalism systems conerasts with the role Marx
envisaged for industrial conflict, where communism was predicted to replace capiralism.

Political scrikes have also occurred in Ireland, although they do not constitute a
legally recognised trade dispure and cherefore are nor prorected by the immunities in
the Induserial Relacions Act 1990 (or its predecessor, the 1906 Trade Disputes Acr).
In the early 1980s there were a series of large-scale natonwide strikes againsc the
disproportionate burden of taxation on PAYE workers. These were unsuccesstul, with
eventual tax reform concentrating on reducing the rax burden rather than redistriburing
ic through a broadening of the tax base. A further notable example of a strike with
polirical dimensions was the 1984-1987 strike by twelve Dunnes Stores workers, led
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by Mary Manning. This strike lasted for two and a half years and atcained widespread
internasional recognition. The worlers refused ro handle South African fruic in prorest
against apartheid in that country and they were dismissed as a result (2005, www.rte.ie).
Such strikes are unusual, however, with most strikes being concerned with terms and
conditions of employment.

Strike Causes

Recording the cause for a strike involves a degree of subjectivity, since this may be
dispured by the parties. Although a strike cause may be disputed in any single serike, che
overall distribution indicates clear differences in the extent to which potential areas of
dispute contribute to strike activity. Table 10.1 contains derails of the causes of serikes
over the period 2003 to 2011. The top three contributors to the number of strikes are (1)
wages, (2) engagement, dismissal and redundancy and (3) reorganisation, demarcation
and transfers (in thar order). The working days lost (WDL) figures are distorted by a
single public sector strike over the imposition of the pension levy, thereby inflating the
figure for pensions. In fact, that strike was over the effect the levy had on wages and
could be considered to come under the wages category. An adjustment to take account
of this would increase the WL under the wages category to 77 per cent (not 22 per
cent), thus making wages the overwhelming contriburor to WDL.

Table 10 1 _ LA
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EXPLANATIONS FOR STRIKES

While the above data indicates that strikes generally occur over rerms and conditions of
employment, it does not provide any explanation for the trends over time. Serikes do not
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occur in a homogenous fashion. There are wide variations across counrries, over time
periods and between industries. As with theories of conflice, there is no one cheory of
strikes which can fully account for their incidence. Theories do, however, offer insights
into the variables influencing strike activity and chey point to the role of a number of
Factors that can influence the level and nature of strike activiy, It is beyond the scope of
this text to review all such approaches; instead, we focus on four particularly influential
ones: (1) the role of industrialisation and the effect of institutions and collective
bargaining, (2) economic facrors as expressed by both the shorr-run business cycle
and long waves, (3) industrial sector effects and (4} the impact of political economy,
including the role of centralised collective bargaining. The aim is to give an insight into
a number of leading theoretical and empirical approaches o explaining strike incidence
as a prelude to examining the Irish strike record.

[t is a rruism that the movement of workers into large-scale factory production is
the cause of the emergence of strike action. Early craft unions used strikes as a method
to defend their craft, while unskilled workers used the swike weapon o gain union
recognition and improve pay and condidons of employment. Battles for recognition
were often bruising contests, with employers making frequent use of the lockout,
especially where unskilled workers were involved. Ross and Hartman {1960) and Kerr
et al. (1962) drew on these historical facrors to conscruct an instirucionalist explanation
for strikes and their variation over time and berween countries. They suggested that
conflicts were especially intense berween labour and capital in the early rwentieth
century, under the influence of syndicalisc union policies and trenchant employer
opposition to unionisation. As societies matured, these conflicts decreased; employers
and unions came to accept each other, collective bargaining became established and
more sophisticated and the stare provided dispute resolution policies and procedures
(Ross and Hartman 1960).

Ross and Harrman (1960) saw the development of industrial relations insdrutions,
especially the growth of multi-employer bargaining and state intervention to assist
dispute resolution, as having moderated ‘primitive attitudes’ co industrial action.
Among the primitive aspects of industrial selations they identified was the nature of
union movements, with communist-dominared and fragmented trade unions leading o
higher strikes. On the other hand, they saw the rise of labour/social democraric parries in
power decreasing strike activity. Controversially, they predicred the strike would wither
away over rime in certain societies, notably northern Furope (Ross and Hartman 1960).
This prediction was confounded not just by the dramatic events in Europe in the 1960s
and 1970s, which saw a widespread growth in strikes, but it was also undermined by the
broadening of striles in the 1960s to groups that had traditionally not been involved in
strikes, e.g. white-collar woekers (Crouch and Pizzorno 1978).

Despite the confounding of Ross and Hartman’s prediction in the shore rerm, ic
remains a persistent question as to whether industrial conflict is cyclical in nature or
whether ic will decline with the modernisation of economies and societies. It is salutary
to note that even in the UK ‘working days lost due to strikes remained at historically
fow levels from 1927 through ro 1970° (Smith 2003: 206). Furchermore, the intensity
of conflicts experienced prior to 1922 (as measured by violence on the part of the state,
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workers or employers) was generally not exceeded even in the strike-prone 1970s and
1980s in the UK (Kelly 1998). However, the recent demonstrations against austeriry in
Greece and other European countries indicate the capacity for continuing violence to
erupt. In spite of this, it remains the case that in northern European states such evenrs
are not the norm. Indeed, a generally unacknowledged aspect of Irish strikes is that
they are moderate and carried out according to generally understood rules of industrial
relations. In developing countries, quite a different picture can still exist — as exemplified
by the shooting dead of thirty-four miners by police during a goldmine strike in South
Africa in August 2012,

Cyclical Explanations

In contrast to the institutional thesis of the withering away of the strike are explanations
thar suggest thac strike action is cyclical. There are two variants of the cyclical approach:
one based on the link berween strikes and the short-rn or Keynesian business cycle and
the other based on variation in strikes over fong-run cyeles or Kondratieff waves (Edwards
1992; Kelly 1998). Analysis of the link berween the short-run business cycle and strikes
has heavily influenced economists’ approach to the analysis of strikes. The analysis of
such links dares back to at least the early 1920s (Jackson 1991). The key idea underlying
the existence of such a link is that in good times the prospects for successful strikes are
greater than when economic conditions are bad. Brannick er 2/ (1997: 299) write:
‘obviously, unions are most likely to maximise their gains when business conditions are
favourable’, Tt has also been suggested that revole is most likely not when conditions of
extreme misery exist, but when conditions are improving (Hofler 2002). In seeking to
test the link between strikes and the short-run business cycle, economists have linked
strike action to the key macroeconomic variables: the rate of unemployment, changes in
real or nominal wages, the rate of inflation and change in the profit ratio of arganisarions
(Brannick er 2. 1997; Edwards 1992). Thus, strikes should decrease as unemployment
rises and should rise in line wich inflacion or profits. We will see later thart the Irish strike
record displays just such an effect up to the 1990s.

While the economic analysis of strikes has a degree of utility in explaining strike
incidence, there are a number of limitations. While a link becween low unemployment
and higher strikes is the most common economic variable to be tested, Brannick
et al. (1997: 301) note that ‘there is lictle consistent agreement as to the economic
variables that influence strikes across countries’. Market forces are anly one of a number
of dererminants of strike action and chese can be counteracted by other factors, such
as the narure and extenr of unionisation (Shalev 1992) and the nature of collective
bargaining (Clegg 1976). A further consideration is that certain sectors of the economy
may be in a growth phase, even though the overall economy can be in decline; thus,
any macroeconomic analysis needs to be supplemented with secroral studies. Most
critical for che economic approach is Paldam and Pedersons (1982) finding thae the
relationship between unemployment and strikes held in only one-third of seventeen
countries examined for the period 1948 to 1975. Righy and Aleda (2001) also note a
lack of fic berween unemployment and strikes and the rate of economic growth in Spain
across the two decades of the 1980s and 1990s.
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Kondratieff cycles, or long-wave theory, imply the periodic resurgence of striles over
historical time periods — not their withering away (Kelly 1998). Kondraticff waves are
based on the claimed existence in capitalist economies of long-run business cycles of
boom and depression, which are posired to occur across approximately fifry-year cycles.
Strike incidence and inrensitry inerease at the upswing of long waves as the economy
praspers and as the prospects for success improve. They reach cheir highest point before or
ar the peak of the waves and continue ar a lower level during the downswings as workers
seek to protect and retain any gains achieved during the upswings (Edwards 1992; Kelly
1998). At the borrom of the cycle (during extended recessions or depressions), strikes
continue bur ar a much lower level, largely due to the poor prospeces for their success.

Kelly (1998) claims to idenify a number of strike waves coinciding with che pealks
and downswings of Kondracieff cycles. Reviewing a range of international empirical
studies he writes, ‘overall it can be argued thar there are major strike waves towards
the end of Kondratiefl upswings (1860-1875, 1910-1920, 1968-1974) and minor
strike waves towards Kondracieff downswings (1889-1893, 1935-1948)" (Kelly 1998:
89). Thus, there is a degree of evidence to support che Kondratieff hypothesis. There
are, however, difficulties with empirical testing. First, the fifty-year cycle means that
there has been only a limited rimeframe in which to test for long-run cycles. Second,
empirical testing also chrows up anomalies (Edwards 1992). For example, within long-
run cycles there will be variations caused by short-run business cycles, which can, and
do, vary across countries. Finally, and most fundamentally, there is the general failure
of strikes internationally to increase with the economic upswing of the 1990s, which
has led to even neo-Marxists re-examining the withering away of the scrike hypothesis
(Edwards 1992).

Among the factors thar Edwards (1992) suggests mighe accounr for the non-return
to high striles are economic restructuring, the grearer power of capital, the extension
of conflices ro the developing world and the expression of conflict in forms other than
strikes, i.e. outside the indusreial relarions arena (Edwards 1992). Current evidence is
equivocal in relation ro the emergence of a strike wave in response to the hnancial crisis
char emerged in 2008. Serike action has been most notable in Greece, Spain and France.
In conerast, Ireland — one of the counrries most affected by the crisis — has seen strike
levels remain ar a historic low.

Sectoral Factors

Strike levels vary across different industries. Some industries, such as mining and docking,
have been nared ro have high strike activity. In the case of Ireland, Brannick er 2l (1997:
319) note that from 1922 to 1992 ‘the mining and turf sector has produced more seriles
and work-days lost per employee than any other sector [and] the agriculture forestry
and fishing sector ... rarely experiences strile acriviry’. The question arises as to what
accounts for this phenomenon. Kerr and Siegel (1954) attempred ro explain the inter-
industry propensity to strike based on the characteristics of the job and the narure of
the workers, They examined the relative strike rankings of industries in eleven countries
and posired 2 two-factor explanation to account for the common rankings they found.
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Industries characterised by hard jobs — which attrace tough, combative workers, living
in isolated mass communities — have high scrike proneness (e.g. mining and docking).
Industries characterised by easy or skilled work performed in pleasant surroundings —
whose workers are integrated into the wider community ~ will attract more submissive
men or women and will have low strike proneness (e.g. railroad and agriculture).

While giving an insight into extremes of strike occurrence in some industries, the
theory has been criticised on a number of grounds, e.g. there are contradictory experiences
in the same industries in different countries. In addition to this, the methodology used
in the research was flawed: results that did not fit (e.g. the steel industry) were excluded
and the empirical results did not justify the conclusions (Edwards 1977). 'The low
serike proneness of cerrain industries (e.g. agriculture) can ignore counter examples.
In Ireland, agriculture experienced widespread strikes and agitation in the period 1917
to 1923, which has been documented by the labour historian Emmer O’Connor {see
('Connar 1988). The portrayal of agricultural work by Kerr and Siegel (1954) seems
oddly romantic, since not everyone shares the view thar farm work is easy.

Kerr and Siegel’s analysis also leads us to ask if the men were made hard and combarive
by their job or if they were this way to begin with. Thus, Edwards (1977: 564) nortes
thar Kerr and Siegel ignored alternative explanations, notably the uncertainty caused
by ‘perpetual problems over the planning and organisation of work, and over-earnings
when these are related to ourput’ —a feature mining shared with casual dock-work ac the
time. Most pointedly, the theory pays inadequate attention to economic and polieical
factors and management action. Edwards (1992: 563) draws attention to Rimlinger’s
(1959) suggestion that in Britain it was the failure to counteract the mining environment
with ‘paternalism or state intervention which occurred elsewhere, leading to a legacy of
contlict and bitrerness’.

Political Factors and Collective Bargaining

Political econemy explanations of strikes came o the fore in the 1970s with the
developmenrofneo-corporatist theories. Edwards (1992: 366) notes this approach soughe
to address the question: “Why in particular have strike rates been low in Scandinavia
and Germany and high in the US, Australia and France, for example, as well as in
Britain?” This approach had been anticipated by the instirurionalist explanarion of Ross
and Harcman (1960), which drew attention to the mitigating effect of labour and social
democratic parties on strike levels. However, there is an important difference becween
their explanation and the later political economy explanations. The latter focuses not
only on the insticutional aspects of social democratic parties in power, but the polirtical
exchange dimension between capiral and labour,

The reasoning behind the political economy approaches is that strikes impose high
costs on workers and trade unions, and they can better achieve their aims through a
labour party, which they control and which is sympathetic to them, Tt is suggesred char
neo-corperatist countries are more governable and stable in their industrial relations for
a number of reasons. Collective bargaining is carried on centrally and this accords trade
unions and employer organisations a monopoly position in representing the interests of
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workers and employers. The centralised nature of collective bargaining limits workplace
conflict. Trade unions exchange industrial action for political action and pursue a higher
social wage instead of using their industrial muscle ro achieve higher money wages.
Employer-initiated conflict is reduced by the capacirty of employer organisations to bind
members in collective agreements or by the general applicability of such agreemencs
through the extension of agreements (Kelly 2003).

The political economy approach has been parricularly useful in drawing artention
to the differences in strikes berween differing countries and the need to be aware of the
wider political and social context; however, it has a number of limittions (Edwards
1992). Franzosi (1989) notes that political economic theories are ‘labour movement
theories’ and that they focus on the role of labour, paying insufficient atrention to the
role of employers or the searte. Taking the lacter point, there are limits to which even
labour governments can meet the expectations of labour, as exernplified by the socialist
government of Francoise Mitterrand in France in the 1980s. Fusthermore, che accession
of labour or secial democraric parties to power does not necessarily lead to lower strikes,
since there are a number of counterfactual examples, e.g. Australia (late 1940s and early
1970s) and the UK {1978 o 1979, the ‘winter of discontent’). More pointedly, since
the 1980s, neo-liberal policies have been associared with dramaric reductions in strike
levels, notably from 1985 onwards, during the period of the Conservative Thatcher
government in the UK bur also in the US under Ronald Reagan. Such reductions in
strikes have involved government exclusion of unions rather than any involvement in
political trade-offs.

The foregoing review draws attencion to the crucial role played by institurional,
economic, structural and political factors. The approaches reviewed are most useful
in drawing attention to struceural underpinnings of strikes, for which unitarist-type
explanations cannot account. Thus, diagnoses based on unitarise notions such as bad
communications, troublemakers or bad management (the conceprual equivalent of
rroublemalkers) provide no explanation of why scrikes should vary across countries,
industries and over time. It is not credible to argue that serike-prone industries or
councries are relared ro poorer communications and attract more troublemakers or
bad managers. Undoubtedly such factors may be present in strikes, bur they are more
properly regarded as symptoms rather than causes of induserial conflice.

MEASUREMENT OF STRIKES

Informarion on strikes is the only dar collecred internationally on industrial conflics.
Before looking at scrike scaristics, it is necessary to discuss cwo general problems thar arise
in relarion to their compilation. These are the issue of complereness and reliability of strike
dara. Completeness relates to the extent to which staristics include all strikes. Different
countries have adopted differing crireria for strikes to be included in their published
statistics, This means that comparisons across countries are affected, something which
particularly affects the statistic on the number of strikes.

In Ireland there is a low chreshold for recording strikes — with strikes being counted
once they last ar least a half day or involve a minimum of ten working days losc. In
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contrast, some countries have much higher thresholds for cheir figures, most notably
the US, which only counts strikes involving more than 1,000 workers. Furthermore,
some countries do not count strikes in the public sector, e.g. Belgium, France, Greece
and Portugal (Gall 1999). These inconsistencies make the inter-country comparisons of
strikes somewhat suspect, but if the data is regularly collected wichin a country, tends
over time can be more reliably examined. However, it is commeon for informarion on
strikes in many developing countries to be inconsistently collected. Dhata is missing for
some years and this makes comparisons across time difficult, if not impossible (Wallace
and O’Sullivan 2006).

The second problem with strike stacistics is one of refiability. Reliabiliry is derermined
by the extent to which the strikes within the defined criteria are actually recorded and the
extent of either under-reporting or over-reporting (Brannick and Kelly 1982). Under-
reporting is the main problem. It is likely to affect the statistics for the number of serikes
so that it appears smaller, while shorr strikes are more likely to be missed than Jarger and
longer ones (Kelly and Brannick 1989). This means that the WDL statistic is least affected
by problems of reliability. The number of workers involved is also likely to be less reliable
than WDL, since this statistic can be affected by variations in numbers involved over the
duration of a strike.

Strike Indices

It is standard practice to collecr informartion on the number of strikes (freguency), the
number of workers involved (breadth), the drration of the strike, WD and the causes of
strikes. We have already dealt with the causes of strikes and will now examine the ocher
four artiributes.

Strike frequency is simply the number of stoppages in a defined time period. The
number of strikes is a measure used in many econometric studies of strikes and has been
espoused as giving an indication of the general impact of strikes on managemenr and
the economy (Kelly and Brannick 1989). However, it is subject to the limitation char i
gives equal weight to large and small strikes (Turner 1969). It is also the index with the
greatest reliability problems due to two factors: the different crireria used by different
countries for the inclusion of strikes and the likelihood chat many smaller scrikes that
meet the definition for inclusion may not be counted.

Strike breadth is measured by the number of workers involved (W1) in strikes. I gives
an indication of the size of strikes burt it can be open to error if the numbers involved
vary during a strike,

The chird index is strike duration, which refers o the length of scrikes in days and
can reflect differing strike ‘cultures” across countries. For instance, French strikes have
tradicionally been short due to the absence of strike pay in trade unions and cthe fact that
strikes can be demonstration strikes with a political purpose. Traditionally, Irish serikes
were quite long and this was taken as an indication of employer and union intransigence.

The final measure of scrikes is WDL, which is calculated by muldplying the number
of workers involved by the strike duradion. In making comparisons across countries
or sectors, WDL should be standardised for the level of employment. This is done by
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dividing the number of working days lost by the numbers in employment. As this is a
measure of the impacr of strikes, if not actual costs, it is considered the most informative
indicator of the pactern of strike activity. However, it is necessary to be aware thar the
WDL index is affected by a small number of large strikes. Kelly and Brannick (1983:
69) note that ‘the Trish strike pattern is extremely sensitive to this comparatively small
number of large strikes’. This feature of Trish strikes has continued to the present, with
only two strikes (2.5 per cent of the roral) accounting for 75 per cent of all WDL in the
period 2003 to 2011,

TrenDs v TRISH STRIKE STATISTICS

Only a small proportion of all employments have experienced strike action in any one
year. The number of recorded strikes in Ireland has exceeded 200 in only one year
(1974), with 219 strikes. The number of strikes hus only exceeded 100 in thirty of the
years since 1922. There have been thirty-cight years in which the level of strikes has
been between fifty and 100 (Figure 10.1). The number of striles has been under fifty in
only twenry-three years, twenty-one of which have occurred since the commencement
of social partnership agreements in 1987; this trend becomes parricularly marlked in
the 2000s. In looking at the variation over time, the evidence from the three strike
indices in Figures 10.1, 10.2 and 10.3 indicate certain periods of higher and lower

Figure 10.1
Strike Frequency, 1922-2011:
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Sonrce: UCD Darabase of Strike Statistics, C30; Wallace and O"Shea (1987)
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strike activirty, combined with a large degree of fluctuation from year to year. Much of
this movement, at least up to the 1990s, can be linked to economic factors. Two muain
economic influences can be identified: the cyclical explanations discussed earlier and
industrial restructuring linked to the role of industrial policy.

Brannick er al. {1997: 310) emphasisc that all three indices of strike acrivity aver
the period 1922 to 1995 are ‘broadly pro cyclical with respect to economic changes’.
'This means that strike activity (most notably as represented by the frequency and WDL
indices) rose and fell roughly in line with the short-run business cycle. There was a
decline in strikes in the 1920s, which coincided with a period of recession and stagnation
(Brannick ez af. 1997). This was followed by an increase in strike levels during the 1930s,
which corresponded to a period of increased industrialisation (with 1937 being the year
with the largest number of WDL up to now). Thereafter there was a decline in strike
activity, coinciding with World War IT and the Wages Standstill Order, which, because
of the restrictions on wage increases, made strikes over wages {argely impractical.

‘The general increase in the frequency and WDL indices from 1945 1o 1952 follow
on the austerity of the war years and the removal of the Wages Standstill Order. This
represented an efforc by workers to restore losses in carnings, which had declined
dramatically since 1939. From 1952 the economic depression of the 1950s (when the
Irish economy was ourt of sync with the rest of northern Europe) saw both large-scale
emigration and increased unemployment, which led to a decline in suike activity. The



208 INDUSTRIAL RELATIONS [N IRELAND

Figure 10.3
Working Days Lost Througly Strike Activity, 1922-2011
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growth in economic activity in the 1960s was accompanied by a return to a higher level
of scrike activity, which reached a peak in the late 1970s. Although there was a decline
thereafter, up ro the mid-1980s the indices remained at relatively high levels by historical
norms.

International and Industrial Policy Influences on Strike Trends

in addition to the short-run pro-cyclical economic influences outlined above, Irish strikes
were influenced by internartional developments and industrial development policy. The
years 1922 to 1924 coincided with ¢he end of an earlier inrernational strike wave, The
rise in striles in freland in the 1960s coincided wich the Kondratieft wave, which Kelly
(1998) identifies as lasting from 1968 to 1974. While part of an international trend, the
Irish srike wave starts well before 1968 and lasts well beyond 1974, [tis possible ro suggest
special reasons for this departure from the internacional strike wave of the late 19605 and
carly 1970s with a simplified narrative reading, as follows. After the 1950s, depression
wages were low and the increase in economic activity led to increases in strike activiry
as workers soughe t gain improvements in their erms and conditions of employment,
The buoyant economy of the 1960s led to low levels of unemployment and increased
the prospects of a successful outcome to a swrike. This, combined with rising inflation
and the decencralised nature of collective bargaining based on comparability with open-
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ended agreements (see Chapter 13), led to increased strike activiry as measured by che
three indices. These strikes led ro significant improvements for workers, norably in terms
of the introduction of the forty-hour week in 1964 and increased pay.

The successes achieved emboldened workers and led to union growth and this
coincided with the international serike wave starting around 1968. Efforts at reforming
collective bargaining with the introduction of national wage agreements led ro some
fall-oft in the scrike indices in the early 1970s, but this was only temporary. The second
half of the 1970s saw strike activity increase, coinciding with historically high levels of
inflation but still relacively low (although increasing} levels of unemployment. The early
o mid-1980s saw a severe downturn in the Irish economy associared with the second
oil crisis, and as a resule employers sought concessions or ‘givebacks” from employees.
This led to a series of defensive strikes, as predicred by leng-wave theory, which were
generally unsuccessful. Following this lack of success, strike activity declined.

The influence of cyclical factors at a macro level masks the influence of the role of
industrial development and industrial restructuring in the 1960s to 1980s. A seminal
paper by Kelly and Brannick (1988) disentangles the strike record of British, Irish and
US companies in three separate time periods: 1960 to 1969, 1970 to 1979 and 1980
to 1984. In the period 1961 to 1969, British companies in Ireland had the lowest strike
record of the three groups, with US companies having the highest strike record. This
changed dramarically in the period 1970 to 1977, with British companies becoming
the most strike prone, and strike acrivity declining in US companies in the 1970s and
reaching a low level in the 1980s. Kelly and Brannick (1988: 45) locate the reason
for rthis change in the ‘disjunctive impact’ of industrial policy, which opened up the
country’s economy. They point especially to the effect of the Anglo-Irish Free Trade Area
Agreement (AIFTA) of 1965, which required a progressive reduction in protective tariffs
of 10 per cent per annum up to 1975.

British companies had been set up behind high rariff barriers and concentrated on
supplying the Irish market, with lictle of their production being exporred. These were
exposed to comperition by the progressive removal of the trade barriers in the 19705,
This led to ‘a sharp disjuncrure in the traditional relationship between the companies and
their employees’ and higher levels of strike activity (Kelly and Brannick, 1988: 52). These
pressures led to ‘slimming down policies’ and ‘new tougher stances by managements’
(Kelly and Brannick, 1988: 52). The picture that emerges from Kelly and Brannicls
research is one of employees and managers bearing the price of induserial adaptarion. I
is clear from these findings thac the increased serike acrivity in British companies in the
1970s is a symprom of industrial change and the dislocation this causes. This finding
is destrucrive of the notion thar the industrial conflict was caused by ‘troublemalkers’ or
indeed its intelleceual equivalent — ‘bad managers’.

A CoONSIBERATION OF CURRENT STRIKE LEVELS
Public and Private Sectors

Strike activity in the public and private secrors over the period 1960 to 2011 is illustrared
in Table 10.2. This data indicates thac the private sector was rthe source of most serike
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activity, as measured by all three indices, during the decades of the 1960s and 1970s.
However, this might be expected — since employment was greater in the private sector.
Fhere has been a decline in the proportion of strikes accounted for by the privare seceor,
from 80 per cent in the 1970s to 66 per cent since 2003. The drop in workers involved
in the private sector is much greater — down from 76 per cent in the 1970s to only
6 per cent over the years 2003 to 2011, The public sector indices for W1 and WL
are, however, greatly inflated by the 2009 one-day strike in protest ar the government
pension levy. This accounted for some 237,000 WDL with an involvement of over
265,000 workers — the vast bulk of public seccor WDL and W1 over the period 2003
to 2011. When the average length of strikes (strike durarion) is examined, a differenc
patcern emerges and strike duration continues to be longer in the privare secror: six
days on average, compared to just over one day in the public sector. Both of these
are significancly reduced over the period 1990 o 1995, when the average length of
public and private sector strikes was six and a half days and rwenty-one days respecrively
(Brannick ef al 1997). Thus, there has been a considerable change in the character of
strikes over recent years, with a reduction in strike duration being a major contriburor
to the overall reduction in WDL.

Table 10.2
Propartion of Strike Acriv.;'ry i the Public Sector and Privase Sector, 1960-201 1
Strilee Frequency (%) Worlers Involved (%) | Working Days Lost (%)
~Year - | Public Private | " Public | Private Public Private
" Sector | Sector - Sector - Sector Sector - | Sector

1960-1969 [~ 17.9 §2.d - 36.3 637 23.3 76.7
1970-1979| 183 8.7 | 325 67.5 37.8 60.2
19801989 29.1 70.9 68.9 31.1 37.7 62.3
19901995 47.0 53.0 6l.0 39.0 27.0 73.0
1996-2002 45.1 54.9 75.0 25.0 58.7 41.3
20032011 34.0 66.0 94.0 6.0 74.0 26.0
Source: 1960--1995 daca from Brannick er of (1997} 1996-2011 data supplied direetly from the CSO

Official and Unofficial Strikes

Strikes may be official or unofficial. Official strikes are defined as scrikes thatare ‘sancrioned
by the relevant union authority’; unofficial sirikes do noc have such sancrion (Wallace
and O'Shea 1987: 2). Unofficial srrikes are distinguished from unconstitutional scrikes,
which are scrikes in breach of procedures — not strikes in breach of the Constitution!
The utility of the distinction berween official and unofficial has long been questioned.
Brannick and Kelly (1983: 10) found that among union officials rhere was substantial
variation in what was considered an unofficial strike. In some instances a strike may not
be made official because the union did net know of the strike; it would involve payment
of strike pay, which the union could not afford; or it may be official ar onc level of the
union but not at another level (Jackson 1982). In addirion, strikes that start as unofhcial
may subsequencly be made official.
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During the years 1976 to 1979, unofficial strikes averaged 67 per cent of the roral,
This has fallen to an all-time low of only 19 per cent since 2000 (Table 10.3). Looking
ae the distribution of WDL, we see a similar if somewhar less dramatic decrease. In
the fate 1970s, unofhcial surikes accounted for almast 16 per cent of total WDL. This
increased to 19 per cent in the 1980s but has averaged just 7 per cenrt since then.
Unofficial strikes are of much shorter duration and have much fewer workers involved
— in the period 2003 to 2011 they accounted for only 3.5 per cent of workers involved
in stiikes. Thus, it is evident that there are substantial differences berween the nature of
official and unofhicial serikes. Even within unofficial strikes there are different caregories.
Wallace and O’Shea (1987) found chat longer unofficial strikes tended to be more like
official strikes because they had perceived collecrive validity by the workers. In contrasr,
unofficial strikes without such perceived validity (so-called ‘cowboy strikes’) tended to
be of very short duration — only one or two days.

Wallace and OShea (1987) report that of the forty-seven case studies of unofficial
strikes they studied, the majority were reactive in nature, sparked off by a particular
event at workplace level. Typical reactive events included the dismissal or suspension
of a worker, unilateral changes in work practices or alleged management breach of
procedures. In Ireland, unofficial strikes tend to be subject to considerable opprobrium
and stare institutions have had a general policy of not involving themselves in meetings
to resolve unofhicial scrikes until work is resumed. Despite the general militant image of
unofhicial strikes, the evidence is chat even in the early 1980s, they were generally a weak
weapon for workers (Wallace and O’Shea 1987). This may account in part for their
dramaric decline relative ro official strikes, although the greater role of employmenr law
(particularly the Unfair Dismissals Aces 1977-2007) is also likely to be a contributory
factor.
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National and International Influences on Recent Irish Strike Activity

Up to abour 1993 the narrative in Ireland is largely consistenr with a pro-cyclical
hypothesis; however, there is no upswing in strike activity with the economic boom of
the Celtic Tiger years as the former pro-cyclical relationship breaks down. The reasons
for this disjuncrure are a matter of debate, with the rwo main factors being identified as
the partnership in industrial reladons and the general reduction in strikes internationally.
A disjuncture in Irish strike levels is already evident from the mid- to late 1980s, with
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fewer than sixty strikes in each year since 1988. This provides prima facie evidence for
whar Thomas e 2/, (2003: 36} identify as ‘a peace dividend’ arraching ro [rish centralised
agreements, which commenced in 1987. Thomas er al. see this dividend as being driven
by union leaders who have sought to move away from ‘an overtly adversarial style of
induscrial relations which had conrributed litdle co the wider political objectives of
the movement particularly in relation to achieving a more equitable and just society’
(Thomas er al. 2003: 36). Allowing for the substantial growth in employment from the
1990s, this indicates an even greater level of reduction in strike activity than the absolute
figures (Thamas ef al. 2003), However, many of the new jobs are in private services — a
sector in which union density and strikes have traditionally been lower. As such, there is
clear evidence of a structural contriburion to the lowered strike activicy from the shifr to
a services-based economy over and beyond any partnership effect.

Turning to the internarional evidence, it is clear that there has been a dramatic
reduction in strike incidence internationally since the 1980s (Kelly and Hamann 2010;
Wallace and (F'Sullivan 2006). The question arises as to whether the dramaric decline
in Irish strike incidence is merely a reflection of this common trend or whether it is due
to internal factors, most notably social partnership agreements of 1987 to 2008. Overail
the evidence is somewhat equivocal and there seems to be room for both domestic and
international influences at work. Focusing on the EU, Thomas er 4/ (2003: 42) claim
that ‘while there has been an overall decline in strike activity within the EU, the decline
in industrial acrion wichin Ireland has been one of the sharpest’.

Looking at the rank order of WDL per 1,000 employees across ninereen developed
countries, something of a mixed picture emerges (Table 10.4). The Irish position only
changed marginally for much of the social parmership period. It was fifth highest in
1981 to 1985, it fell to seventh highest in the period 1991 to 1993, bur then it returned
to fifth highest in the period 1996 to 2000. This led Wallace and O’Sullivan (2002}
to express surprise at the limited evidence that incernational comparisons provide for
a larger reduction due to Irish social parenership. The latest date for which five-year
daca is available does, however, show a substantial drop in the Irish position, down to
only eleventh highest our of the nineteen countries over the period 2001 to 2005. "This
represents a change of six places over the period 1981 to 1985 and does indeed indicate
a sharp reducrtion in the placing of Ireland in a strike league of developed economies. In
addirion, Ireland is only marginally above the UK and Norway.

Despite this recent reduction, the evidence is still somewhat equivocal. 1t is noticeable
that the UK has experienced an equivalent drop in strike activity with an entirely different
marker control approach — the apposite of social partnership (see Chapter 13). There
has also been no return o high strike levels following the demise of social partership
in 2009. Nationally, it may also be the case thar fundamental strucrural and actitudinal
factors have worked to reduce strike acrivity and that these would have had an effece
independent of social partnership. Wichin the unionised privare sector, companies are
open to international competitive pressures, mare mobile internationally and can switch
production berween different plants within groups. Finally, many employees now have
mortgages and other financial commirments, which previous generations of worlkers did
not have, and that may acr as a brake on strike acrion,
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The strongest argument in favour of a strong social partnership effect is the break in
the previous pro-cyclical strike trend and it may be improbable that this would have
happened without a domestic initiative such as the partnership agreemenes. The scrong
growth of the Celtic Tiger years would have placed workers in a position tw achieve
favourable ourcomes to strike action. Thomas er 4/ (2003; 36) point ouc that the
relatively low level of conflict was secured and sustained by the continual striving of che
social partners ‘through a series of dense personalised networks and an array of informal,
formal and ad hoc institutions’.

It is likely thae a complex interaction berween social partnership, national structural
and behavioural factors and wider internacional developments exists, Thomas et /.
(2003: 45) suggest that ‘the shared understanding of the interdependent mechanism
within Ireland’s small open economy allied to the ‘cold wind” of reality generated by
the intensification of international competition’. This, they suggest, has ‘changed the
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terrain in which the labour market parties operate, particulatly in relation to the private
secror’, making a wave of industrial militancy (reminiscent of the period 1965 1o 1985)
unlikely (Thomas er @l 2003: 45). In this view, krish social partnership emerges as an
Irish response to changing national and international circumstances.

The most marked feature of recent strike experience is the continued quiescence of
Irish industrial relations under austeriry and economic adjustment. One explanation for
this quiescence is that pracrices that developed over the partnership years have conrinued
to inform industrial relations practice in the austerity era (Sheehan 2011a). In the
public sector the government has not performed a volre-face in relations with the social
partners but has engaged in a slimmed down process of what is termed social dialogue
which is not entirely different from social partnesship {(Shechan 2011¢). There has been
an all too evident reluctance to strike on the part of workers. Teague and Donaghey
{2012) draw attention to the lukewarm support for the ICT'U national day of action in
March 2009. Roche (2012¢: 1) paints to the limited nominal wage reducrions in the
private sector and the Croke Park Agreemenc in the public secror as accounting for the
relarive industrial peace. In particular, he sees the Croke Park Agreement as ‘avoiding the
industrial conflict, general strikes and chaos often observed in other bailour and indeed
non-bailout countries like Italy, Spain, France and the UK {Roche 2012c: 1).

Concruping COMMENTS

No theory can explain the occurrence of any strike bur ic is clear thar strike incidence
and impacr are affected by undetlying strucrural factors, It is also clear that the narure
of the political system and collective bargaining arrangements have effects on the extent
and impacr of striles. Neo-corporatist systems tend to have low strike rates because of a
polirical exchange berween capital and labour. In Ireland in the 1960s the decentralised
pay rounds were seen as being behind increased strike activity. However, this also
coincided with a booming economy and an international strike wave, Thus, boch the
short-run and long-run economic waves are linked o the increase in strikes in the 1960s
to the mid-1980s. An economic influence is also evident in an increase strike-proneness
in Bricish companies as a result of industrial restructuring consequent on the opening of
the Trish economy following the Anglo-Irish Free Trade Arca Agreement and entry to the
EEC. Internationally, strike incidence and impacr have declined greatly in most countries
since the 1980s. In the Irish case, social partnership and other domestic changes, along
with international developments, are likely to have contribured to a disjuncrure in Irish
strike experience, which is now at a historically low level. However, the contribution of
each of these influences is unclear, since they are likely to be interrelated.



CHAPTER 11
Negoz‘z’atz'om

InTRODUCTION

No more chan becoming skilled in any other activity, negotiation in an industrial
relations context requires study and practice. A common myth is the assertion that
negoriation cannot be learned. Even an introduction can provide substancial benefies
for industrial relations practitioners engaged in negoriations. Students and practitioners
who fail to acquaint themselves with the basic elements of negotiation theary risk placing
themselves at a substantial disadvantage in the negotiation process. Naturally, exposure
to one chapter in a single text is insuflicient to make someone a skilled negoriaror —
but even a basic understanding can significantly improve performance. One of the
difficulties of modern negotiations textbooks is the fact that it can be a challenge to
assimilate and apply the exhaustive prescriptions contained in them. A short review has
irs own merits in thar it can simplify and highlight key points.

NecoTiaTIoN: CONCEPTS AND THEORY

Kennedy (1998: 11) defines negotiation as ‘the process by which we search for the rerms
to obtain what we want from somebody who wants something from us’. The advanrage
of this definition is that it emphasises that negodation is fundamentally an act of
‘exchange’, which is reached by a process of ‘searching’. Thus, it is not essentially about
persuasion or communication (although these are part of the process). Emphasising
the exchange aspect of negotiation also draws attention to the idea thar ir requires
movement: a negotiator can only atrain some or all of #heir needs by being prepared to
take into account same or all of the ather party’s needs. If this were not the case (i.e. if
a negotiator could achieve their needs withour taking account of the other party), there
would be no need to negotiate. Since negotiation is a searching process, an ability to
uncover the other party’s needs is an essential part of the skilled negortiator’s repertoire.
Unskilled negotiators tend to focus excessively (and sometimes even exclusively) on their
oton needs and are less skilled at discovering the needs of the other party.

Stratecic CHOICE

Parties can pursue a number of strategic options in any negotiation. These options are
often discussed under the heading of negotiation styles — but they can also be understood
as choices that have to be made (Figure 11.1}). Parties can choose to cither negoriate or
not negotiate (engage in nvoidarce behaviour), If they choose to negotiare, they can then
choose a number of options. They can acconnnodate, which implies giving priority to
the other party’s outcomes; they can compete, which means seeking to maximise their
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own outcome; they can try to collaborate, which involves an attempt to simultancously
meet both parties’ needs; or they can compromise, Compromise arises when each side is
cancerned abour their own outcomes buc neither side can achieve those ends withour
conceding to the other party some of what they would like to have. It should be
noted that the above approaches represent excreme choices. Thus, negodation can be
approached with a greater or lesser degree of avoidance, accommodation, compertition,
collaberation or compromise.

Negotiation Choices

[t is not uncommon for parties to adopt an approach by default and without conscious
thought. This has the potential to be a serious mistake. Using a compromise strategy in
a potential win-win (murual gains) siruation will ‘leave value on the table’. A parry thac
uses an accommodation approach when the outcomes are important to them will end up
dissatisfed. For instance, a company that is in financial difficulty and avoids addressing
this issue by conceding a too-high wage increase may further damage the company and
cause the loss of employment. A union official who concedes to a company withour
adequately ateempting to meet members’ needs runs the risk of the union losing che
support of its members and seeing members transfer to another union.

Figure 11.1 .
Negotiation Choices

Competition

Avoidance Accommodarion

Avoidance

From a rational point of view, it is not always correct to negotiate. Entering inco a
negotiation process is justified when:

¢ we need something from someone or need someone’s cansen;
* the time and efforc of negotiaring are justificd by the potential ourcome; and
e the ourcome is uncertain.

In cercain industrial relations situations, the favoured option may be unilateral acrion.
Ryanair has consistently refused to negotiate with trade unions and has been able to
maintain that situation. Nowadays, this unitarist approach to management has been
adopred by many other employers in Ireland. Equally for employees, refusal to undersake
an order that has safecy implications may be preferable to entering into negotiations.
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‘The standard industrial relations prescription is to ‘work under protest’, but if this were
to expose an employee wo potental injury or loss of life, the risk may be considered too
high. The existence of latent conflice is also indicative of an avoidance approach on the
part of employees.

Accommodation

Accommodarion is indicared when a party is more concerned abour the ocher parry’s
outcomes than its own. An accommodation approach was widely used by employers
during Ireland’s appearance in the World Cup in 2002. Production stopped in many
companies and widespread arrangements were made for employees to watch games.
The employers placed the ‘relationship’ aspecr ahead of their legal encitlements under
contract law to insist on ‘performance’. It could be said that all negotiations involve the
balancing of a range of factors, with relationships being particularly important in thase
interactions that are not ‘one-off, e.g. employment relations situations. Sebenius (2001)
calls atcention to the error of focusing solely on price in negotiations to the exclusion of
insangibles such as relationships. He suggeses char ‘most deals are 50 per cent emorion
and 50 per cent economics’ (Sebenius 2001: 89). This does not mean that negotiators
can neglect the hard elements of negodation such as price; rather, focusing solely on
price is seldom sufficient in any complex negotiation, as is typical in industrial relations.

Table 1 1. 1:
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Competition

Competitive bargaining is referred to as ‘controlling’ or ‘power-centred’ bargaining
{Hiltrop and Udall 1995; Lewicki ez /. 2010). Thus, the parties try to rely on their power
position and ro control the negotiation process and outcomes racher than solve problems.
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A competing strategy may typically be encountered when a party has high concerns
about their own ourcomes and the other party has high concerns abour theirs. This is
often the case over items such as pay, hours of worl, pensions and ocher such swbsrantive
aspects of industrial relations negotiations. Competition is characteristic of distriburcive
bargaining, but an excessively comperitive approach may prove counterproductive.

Collaboration

A collaboration stracegy is indicated when murual gains can potentially be generaved. In
this approach, both sides try to assist each other in gaining each other’s desired ourcome.
A traditional aspece of collaborative bargaining can be seen in che productivity agreements
of the 1960s and 1970s. A collaborasive strategy is associated with a problem-solving
approach. This is essential, since mutual gains are not always obvious and it may require
considerable ingenuity to generate or discover them.

Compromise

Compromise involves the division of a resource. It is a distributive approach and involves
‘cutting up the pie’. Somerimes practicioners may comment after a negotiation thar it
wis 4 ‘win-win outcome: we both compromised’. This is a misunderstanding because
compromise negotiations involve a win-lose ourcome: what one party gains, the other
loses. Indeed, negotiators may have a preference for using compromise when dealing
with the substansive elements of the employment relationship, e.g. pay.

In summary, it is important to stress that no single approach to negotiation is correct.
Students who are new to negotiation theory tend to suggest that collaboration is superior,
but thar is not necessarily the case. Paradoxically, while espousing their attachment ro
collaborarion, new negotiators find collaboration very difheulr to implerenr in pracrice.
However, if resources are fixed, collaborarion may involve a long and costly search for a
non-existent solution. Avoidance may be a preferred approach if an item is unimportant
or if one’s power position is such that the involvement of the ocher party is unnecessary

Figure 11.2 _
Negotiation C'/Jo_ice: E&}omm’ed )

Competition Collaboration

Compromise

Avoidance Accommodation
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to reach one’s desired outcome. Compromise may also be used where mutual gains do
not exist or in the division of gains that have been generated.

NEGOTIATIONS AND TRUST

Commentators frequently ascribe difficulties in industrial relations negotiations to a
breakdown of trust. However, the issue of trusc is not clear cur, It is simply incorrect
to suggest that it is not possible to negotiate with a party one does not rrust. People
often have to negotiate with people they do not trust. Police officers regularly negotiate
with criminals who it would be difhicult (if not impossible) to wrust. The presence of a
high level of trust may facilitate integrative negotiations. However, Fisher er al. (1997)
suggest that it is a mistake to either trust or not trust another party in a negodation. They
offer negotiators a way out of the truse dilemma by suggesting that negotiators should
‘proceed independent of teust’. Thus, a party can take account of the revealed behaviour
of the other parry or objective protection can be built into any proposed agreement.
Such measures are common, e.g. a warranty on a second-hand car is a practical example
of objective protection.

Ji-play

ddcrtilon iebsire (v gillmacmillan i)

TYPES OF BARGAINING
Distributive Bargaining

Distriburive bargaining involves dividing up resources or issues and it is largely based on
power. The difference between the opening positions of both parties sets the bargaining
range. lt is conventional for parties to have identified their opening position and
intermediate position(s) — or realistic positions — to which they are prepared o move
during a negotiation. If these positions prove insufficient to gain agreement, then they
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will have a fallback. A fallback is cthe leasr favourable offer they will accept from the
other side in ordes to avoid breakdown and referral to a third party (Figure 11.3). Skilled
negotiacion should ensure a settlemenc if, ar @ minimum, the fallback positions of the
parties overlap. If they do not overlap, then non-agreement will be the outcome — even
with skilled negotiation. Faliback positions are best ser with reference w the alternarive
available to a negoriator. Of course, parties may be unrealistic in serting a fallback
position. It may be ser too high (on the employee side) or roo low {on the management
side). Fallback positions established ar the commencement of negotiations need to be
lept under review in light of new information discovered during negotiations.

Figure 11.3
Bargaining Range
Party 1
l Resistance
Opening Realistic &
) : Realistic Opening
Resistance C T
Party 2
_ POSITIVE"
NEGOTIATION .
RANGE

The main objective ofa negotiator in a discriburive situation is to maximise the ‘negotiator’s
surplus’, i.e. the portion of the overlap between the two parties. The negotiator’s surplus
is the difference berween the fallback position (sometimes called the resistance poinr)
of parties 1 and 2 in Figure 11.3. The incentive to maximise the negotiator’s surplus
contains within it the potential to derail a negotiation. In actempting to maximise the
negotiator’s surplus, there is a strong temptation for negotiarors to deploy hardball
tactics. However, such tactics may make settlement more difficulr, if the other parry
responds in kind and relationships are damaged.

Table 11.3
Cise Study

The Negotiaior’s Surplus in Action

Due to the economic crisis, an employer organisation secks a reduction in the pay of
electricians. They are seeking 17 per cent but they will seutle for 8 per cent. During its
preparations for negotiation, the industry union that represents electricians decides it is witling
to agree a 12 per cens reduction, but no more. Neither side is aware of the other’s fallback. The
eventual settlement is for an 11 per cent reduction. In this distriburive example, the employer
organisation has gained 75 per cent of the negotiator’s surplus and the union 25 per cenc.
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Even where bargaining ranges overlap, there can be incentives for the parties nor to
reach agreement. In workplace negotiations, if management are of the view that any
agreement reached wich a union risks not being endorsed by the membership, chey may
keep ofters in reserve to make an increased offer ar conciliation at the LRC. They may
even prefer not to move to a fallback position at conciliation, leaving room for a referral
to the Labour Court. There is long-standing and repeated evidence of the existence of
such an effect in Irish industrial relations, with a criticism of the parties’ failure to engage
in meaningful negotiations actracting comment from various Labour Court chairmen
(Horgan 1989). Of course, if union negotiators suspect that management are keeping
concessions in reserve, this creates an incentive for them o refer issues o the Labour
Courr in order to ensure they get the maximum that management are prepared to offer.

Integrative Bargaining

Integracive bargaining is characterised by an effort to address interests racher chan posirions
in negotiarions. The aim is to simultaneously meet the interests or needs of both parties.
Lewicki er al. (2001: 94) define interests as ‘the underlying concerns, needs, desires or
fears that motivate a negotiator to take a particular position’. The norion of interests can
sometimes be difficult to grasp and it may be easier to think in terms of addressing both
parties’ ‘needs’. The cencral proposition in interest-based bargaining is that focusing on
interests allows superior ourcomes to be achieved for both parties. By contrase, focusing
on positions (bargaining demands) can make it more difficult to gain agreement.

'The notion thar a focus on interests will aid the negotiation process is something
of a paradox, since industrial refadons theorists have identified differing intereses as
being at the root of employment conflict. However, the following example demonstrares
how a focus on interests can work in a common Irish industrial relations sitwation.
In a negotiation over restructuring, the posidon of workers might be no redundancies
and no worsening of terms and conditions of employment. Their inrereses, on the
other hand, might be a need for job security for the majority of workers, bur wich
older workers being open to carly retirement. It may only be possible to achieve job
security (the union need) by improving competitiveness (meeting the employer’s need),
which may necessitate agreement o new work methods and a reduction in employee
numbers through redundancies. The position (no worsening of terms and condicions of
employment and no redundancies) must then give way in order to meet the underlying
primary need of job securiry.

A lkey feature of pure integrative negotiations is the free sharing of all relevant
informarion and an open exchange of ideas. A free low of information is essential along
wich concerted efforts by both sides to understand the needs of the other party and a
concern for meeting those needs. One method for developing ideas is brainstorming,
where ideas are generated and then evaluated with reference to pre-established and
mutually agreed criteria. Such criteria are usually of a broad nature, e.g. acceprability to
the parties, workability and fairness. In the brainstorming process, all ideas are noted down
and only those that meec the criteria are retained for further discussion and negotiation.
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True integrative bargaining does not involve the parties setting ideal, realistic or
faflback positions — these are characteristics of distributive bargaining. Nor does it
involve concealing information thar is marterial to the negotiations. Some negoriarors
may claim to be negotiating on a win-win basis, but they are acrually atempring to
manipulate the acher party. A test of a party’s true intentions is to see if the party making
the claim of engaging in a win-win negotiation is sharing all relevant information and it
adequare concern is being shown for the other party’s needs. A negarive answer o cither
of these questions indicates that a distributive approach is really being adopred.

Approaches to Integrative Bargaining

A particular form of integrative bargaining known as ‘principled bargaining’ or ‘interest-
based bargaining” has been populatised by Fisher and Ury (1986) in an influential boalc
enticled Getting ro Yes. The approach focuses on the following principles:

= separate the people from the problem;
* focus on interests, not positions;

* invent oprions for mutual gain; and

* insist on using objecdve crireria.

It should be noted char Fisher and Ury's approach only represents a partial theory
of negotiation and thar the principled approach has not displaced more rraditional
adversarial bargaining. Nonetheless, their approach is similar to other incerest-based
approaches. Inregrative approaches, including rhose of Lewicki e al. (1999), identify a
number of ley steps in the integrarive negotiation process:

« idensify and define the problem in a murually acceprable way;

e Leep the statement of the problem to be addressed simple;

= sate the problem as a goal and identify the obstacles o reaching char goal;
*  depersonalise the problemy; and

o identify the needs of the ocher parry.

Fisher er 2. (1997) insist thar adopring a principled-based approach is not an easy
oprion and requires ‘real toughness’ on the part of negotiators. A negoriaror should
not abandon their crirical faculties. They are entitled to, and should, rigorously rest
the proposirions advanced by the other parey and they must justify their demands on
objective grounds.

The implementation of a principled-based approach can be quite challenging. In
particular, it can be difficult to implement if only one party is commiteed to the process.
There is a danger thar the party attempting o operate in an integrative way will merely
end up accommodating the party using a distributive approach. Nonertheless, Fisher er
al. (1997) claim char a principled-based approach can even be adopred with distriburive
or difficulr bargainers. They suggest thar this should be done with the aim of bringing
difficult negoriators to their senses — not to their knees! However, this can be quire
difficule in practice.

Let us now examine some integrative negotiation techniques.
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In the 1980s it became common among writers to categorise discributive bargaining in
somewhat garish terms and compare it unfavourably with integrative bargaining. For
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instance, Fisher and Ury (1986) claim that it is the process of distriburive bargaining
that impedes effective conflict resolution — and thar a principled bargaining approach
is superior. [f this were the case, it would be expected that principled negortiarions
would have displaced distributive approaches over time. There is, however, no evidence
thar chis has happened: distributive bargaining remains a commonly used approach
ro negotiations. There has been a reaction to the somewhar evangelical promotion
of integrative approaches. Thompson (2009: 41) points our rhar ‘even in win-win
negotiations the pie of resources created by negotiators eventually has to be sliced” and
this involves distributive bargaining. Lewicki (2010: 103) concurs and suggests that
‘purely integrative or purely distriburive negotiation situations are rare’. Lewicki er al.
(2010) refer to combinations of integrative and distributive bargaining as ‘mixed niotive’
bargaining and this type of negotiation is characreristic of most industrial refations
situations. The capacity to manage the complexities involved in mixed morive bargaining
is a key negotiation skill. Negoriators need to be able to handle both distriburive and
integrative elements of the bargaining process.

A uscful way to approach mixed morive negosiations is to separate the two phases.
The integrative element can be dealt with first by using problem-solving techniques and
sharing information and the distriburive element (agreeing on the distriburion of the
gains) can then be dealt wich. Even within the distributive phase, the use of creative and
integrative techniques has the capacity to ensure a greater prospect of success and to
solidify the relarionship berween the parties. Conversely, the extensive use of hardball
tactics may have the opposite effect. Thus, some of the key techniques thar are described
as inregrative are also used during distribucive bargaining by skiiled negotiators. It must
be emphasised that this does not include disclosing one’s faliback posirion. A parry thar
does this is unlikely ro achieve any more than their fallback as a result, thereby foregoing
any wegotiator’s surplus thac is available. Ler us now discuss the negotiation process in
typical distributive and mixed morive bargaining,

TroE NEGOTIATION PROCESS

Industrial relacions negotiations tend to be highly ritualistic processes in which both
parties engage in an elaborate game. Normally, the formal iniriation of industrial
relations negortiations begins with one party presenting a claim to the other. It is a
conveniion of normal industrial relarions that a claim, once served, will be the subject of
negotiation. The Industrial Relations Act 1990 has encouraged the resolurion of issues ar
local level; the conciliation service of the LRC may wish to see that real efforts have been
made ar local negotiations before they agree to intervene in a dispute.

The negotiating process can be divided into stages. These may be categorised as (1)
preparation for negotiations, (2) bargaining and (3) post-negoriarion follow-up action.
It is useful ro chink of the bargaining process itself as being divided into three phases —a
beginning, middle and end. Table 11.5 contains a checldist of items needing attention
in the negotiation process.
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Stage 1: Preparation for Negotiations

Adhindiistrative Avran gentents

Advance attention to the ‘boring’ administrative details is essential. An agenda should

be agreed. The physical facilities should be appropriate. The venue should be spacious,

free from interruptions and convenient. It should have appropriate searing and

adjournmenr arrangements (non-intimidating break-out rooms) and back-up facilities

(phone, fax, mabile phones, internet access, etc.). Many of these administrative derails

will be undertaken as a marter of course, bur conscious and careful considerarion should

be given to them. While these issues may on occasion be non-contentious, it may be
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necessary to negotiate and agree on them in advance — this is known as ‘negotiating the
negotiationt. A willingness to do this shows concern for the other party and ensures they
will be comfortable with any proposed arrangements. If a party is unhappy abour an
arrangemene, the issue should be raised in advance. If a party becomes uncomforrable
during the negotiations, ir is best to address the issue as soon as possible. For example,
if an off-sire venue proves unsatisfactory because of noise, a change of venue can be
sought. One should rot continue in an environment in which one is uncomforeable.

Research

Many authors have stressed the importance of preparation for negotiations (Hawkins
1979; Hilcrop and Udall 1995; Lewicki e a/. 2010; Thompson 2009). Adequate research
is the key to good preparation: ic helps to focus negotiations on facts rather than opinions
or value judgements. All negotiators will at some rime be faced with situations where
they have not been able to prepare. Hiltrop and Udall (1995) strongly advise that when
faced wirh this, negortiators should listen, ask questions for information and adjourn
at an early opportunity. Such an approach is particularly recommended in grievance
interviews because it prevents possible ill-considered responses by management to
employee grievances.

Employer organisations and trade unions may have research deparements. "The LRC
maintains an informative website and the Labour Court website enables parties to
search previous cases. The EAT also publishes a summary of unfair dismissal cases and
decisions. Preparatory research may require being aware of terms and conditions in
comparable employment — the comparability criteria — and precedents, An evaluation of
the knock-on effects of different porendal cutcomes of negotiations may also need to be
conducred. While preparation is important, the evidence is that skilled negotiators do
not spend more time in preparation than average negotiators, but they do spend more
rime considering how to use the informarion they have (www.huthwaire.co.uk).

Negotiating Qbjectives

The most important decision in preparing for a negotiation is for each party to identify
what it wants to achieve; this can often be quite difficule. Not all elements within an
organisation will have the same objectives and this can be particularly true of a rrade
union, where the aggregation of interests is essential. Any disagreements or differences
should be aired and resolved in advance, otherwise they risk raising cheir head during
negortiations with the other party. This resolution can only take place through intra-
organisational negotiations in advance of meeting the other parry and the difficulties
of this should not be ignored. However, the same principles apply here as apply to
general negotiation theory, with an even stronger emphasis on the benefits of an open,
integracive approach.

Establishing bargaining objectives relarive to one’s interests is preferable to deciding
on emotional or other grounds. This requires a critical examination of a case’s strengths
and weaknesses. Research shows that negotiators tend to be better able to evaluate
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weaknesses in the other parry’s case than weaknesses in their own. A technique to
address this is o engage in perspective-taking — namely looking ac things through the
eyes of the other party. While this can be difficult to do honestly, role reversal exercises
{where some members of one’s negatiating team rake on the role of the ocher party) can
be helpful in achieving a realistic perspective of the other side’s concerns and options.
Tt is imporrant to bear in mind thac a party is more likely to achieve its objectives if it
can make exchanges that enable the other party to meet its incerests. Ignoring the ocher
party’s interests and thinking (cognition) is a serious mistake (Lewicki er a/. 2010).

The Bargaining Mix and Priorvitising

The bargaining mix refers to the items for discussion. It is essential to prioritise objecrives
in the bargaining mix in order ro idensify those items thar can be traded. Negotiation
conventions require thar parries be prepared to move during negotiations and that
trading is a superior form of movement to compromise. There are two conventional
ways of prioritising. Parties can attach labels to items to classify them in decreasing order
of importance, as follows:

> items they must geg
¢ items they intend to ger; and
* jtems they would like to ger.

Alternarively items can be labelled 1, 2, 3 and so on in decreasing order of priority.
Using the first method, there is a grear emprarion to allor a large number of items to
the ‘must get’ category. However, Kennedy (1998) points out that the more items one
has to achieve from a bargaining mix, the lower one’s power posidon is in a negotiation.
This arises because one has fewer items to trade in return for concessions from the
other party. However, many negotiators think the opposite is the case: that the more
they define as ‘must get’, the higher their power position. This is a serious mistake thac
can impede agreement being reached even where the real interests of the parties lie in
reaching a sertlement (Kennedy 1998).

Objectives can be tangible {e.g. a reduction in wage costs) or intangible. The
intangibles can be vitally importane. For managers, they might include issues such as
ensuring good relations with employees and their representatives, Bargaining objectives
will vary according to the issue at hand. While parties should be clear on their walk-away
position, flexible objectives are generally preferable to rigid ones because informarion
uncovered during negotiations can alter the perception of one’s interests.

Mandare

It is important that each party’s objectives are clearly articulated and approved by
constituents, particularly top management on the employer’s side and trade union
members/representatives on the union side. This helps to ensure that each negotiating
ream has a clear mandate. Failure to check and agree a mandate in advance runs the risk
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of something being agreed at the bargaining table only to be rejected when one or both
parties recurn to their principals.

Bargaining Power

Bargaining power may be interpreted as the degree to which one party can achieve its
negotiating goals despite the opposition of the other side, Relarive bargaining power
significancly influences the ourcome of negortiations, with agreements likely ro favour
the parcy with the greatest bargaining power. The bargaining power of a party depends
on a range of factors that are both external and internal o the negotiation process. Much
power will be determined outside the bargaining process: by economic factors, the level
of demand for a product, the skill possessed by workers and levels of unemployment.
There is also a subjective element to bargaining power and there are measures that
negotiators can influence.

[n terms of preparation, two measures are essential in assessing one’s power position.
The first is to evaluate the relative strengths and weaknesses of one’s own case. The
second and most important measure is wo pay ateention to and to strengthen one's
BATNA. A BATNA is a best alternacive ro a negotiated agreement, i.e. the best choice a
negotiator has in preference to reaching an unfavourable agreement. A BATNA should
not be confused with a fallback position (see example below). Disclosing one’s fallbaclk
position, or reservation price, is never a good idea, bur disclosing one’s BATNA may
be helpful if ic is borh scrong and credible. The better a party’s BATNA, the more
negotiating power and leverage they have. Sebenius (2001} notes that even experienced
negotiators frequently fail to pay atention to strengthening their BATNA,

Table 11.6 .
Distinguishing Between a Falfback and @ BATNA

For someone negotiating to buy a house, a faflback position is the highest price the person
is prepared to pay — say, €130,000. A BATNA, however, is the best alternative to not buying
the house! It could be any one of the following: buying znother house, renting, sharing

accommodaton, waiting for prices to fall or continuing to live at home.

{eam Organisation

Conscious considerarion should be given in advance to the selection of a negotiating
team. The size and composition of the negotiating team may depend on the issues up for
negottation. In industrial relations it is inadvisable to enter negotiations wich fewer chan
two people. Having ar least two people provides a witness to whac is said and can aflow
for greater objectivity. With maore than two people, the question arises as to the optimum
size. Increased numbers can give solidarity, ensure greater rechnical knowledge and aid
planning. A greater number also allows the allocation of responsibilities in presenting
the case, analysis of verbal and non-verbal responses, recordkeeping and consideration of
the consequences of various sertlement options and management responses (Nierenberg
1968). However, greater numbers increase the possibility of internal disagreement and
the inclusion of less skilled/unskilled negotiators who may be more prone to making
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errors or who may be picked off by the other party. The size and composition of a
tecam may be ourside the conrrol of the parties. For trade unions, large numbers of
shop stewards may attend negotiations to ensure that the various constituents are
fairly represented by the lead negodator(s). In such sitwadons, strict rules for making
contributions can be laid out in advance to prevent someone making a point thar would
undermine a case.

Table 11.7
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Irrespecrive of its size, a ream needs to provide for three functons. These are:

» Lead spokesperson: The role of the chief representarive is to present arguments,
control strategy and tactics and make major on-the-spot decisions.

s Observer/analyst: Their role is to evaluate progress relative to objectives, spot key
reactions, identify changes in approach and advise the chief negotiator.

»  Recorder: This involves recording key points in negotiations and documenting the
final agreement.

More vital than any allocation of roles is the way in which a team gels. During the
negotiation process, team members should support the lead spokesperson without
supplanring her/him. Team members should display empachy and be murually
supportive. A clarification or digression can be of enormous benefit to a team member
under pressure or who has made an error. There are few situations in a negotiation that
cannot be retrieved wich an appropriate and prospt ‘clarificacion’ or ‘amplification’.

Stage 2: Bargaining

Opening Phase

The opening phase involves each side setting out its case and secking clarificarion from
the other side. It is vitally important to be clear on all the items in the bargaining

mix. The subsequent introduction of new demands is generally considered to be outside
accepred negotiation conventions, but highly integrative negotiations may allow for a
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focus on identifying and exploting previously unidentified options. A key skill in the
opening phase is the use of open questions that focus on what, how and why. However,
Thompson (2009) notes that the most effective questioning is around exploring the other
side’s inrerests and articulating one’s own interests. Interests are the reason for pursuing a
negotiating objective. This involves exploring why the ocher side wishes something and
explaining w/y somerthing is being demanded. Following an initial outline of the issues,
partics are likely to wish to adjourn to consider any new informarion and to consult with
their principals and 1o check on their mandare. In particular, unions need to keep in
touch with their members, In complex negotiations, the opening phase of a negotiation
can be spread over many meetings.

A key activity identified by Walton and McKersie (1965) in the opening phase is char
of attitudinal strucriring. This involves attemprs by cither party to define the negotiation
in terms favourable ro them. This is done through the deployment of so-called ey
commiitments, which are underlying arguments thae aim 1o concentrate negotiations on
one party’s side of the case. Key commirments are not bargaining objectives. Bargaining
objectives are concrete and can be traded, whereas key commitments are merely
underlying arguments and can only be argued. In a situarion where management want
to introduce a pay pause, the bargaining objective is the pay pause and management’s
ley commitments are to remain competitive and contain costs. Where a union is seeking
a5 per cent pay increase, this is their bargaining objective and its key commirments are
to compensate for inflation and to reward employees for increased productivity. Viewed
in this way, key commitments involve the exploration of interests — not the arriculation
of bargaining positions.

Research by the Huthwaite group has found thar skilled negoriators deploy fewer
arguments (key commitments) than less skilled negotiators {(www.huthwaite.co.uk). The
use of more and more arguments leads to the problem of argument dilution. Ever more
arguments affect credibility and are easier to counter because they rend o be weaker.
However, new negotiators tend to be drawn inro this process when they find their initial
arguments do not seem to be gaining acceprance. It is vital in the opening phase of
distriburive negotiations not to be fazed by an apparent rejection of one’s concerns/key
cammirments.

Middle Phase

The middle phase involves further testing of the arguments advanced and exploration of
the possible solutions. Identifying areas for movement and solution-building is a crirical
aspect of this process. Trading is a crucial part of the middle phase and is an inherently
integrarive technique that produces potentially superior ourcomes to compromise. We
now discuss some ey processes involved in movement and solution-building.

Movement and Solution Building

Maovement is a vital point in 2 negodation and it is best approached as a trading process
— not as the making of unreciprocated offers. Remember: once an offer is pur on the
rable, negotiation conventions dictate that it cannog be removed unless the other party
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rejects it. Less skilled negotiators tend ro blurt out offers without adequate preparacion
and withour linking them o any requirement for concession by the other party. They
da so in the expecration that having made a concession, the other side is then under
an obligation to respond. This expectation s frequendy disappointed. In facr, the other
party may immediately indicate the offer is inadequate and demand furcher concessions.
This happens because the person making the concession has made a fundamental
mistake. They have inadvertently sent a signal that cheir negotiadon swyle is one of
accommodacion and that they are likely to move again withourt the other party having
to reciprocate.

Indicating Movermnent

When making movement, skilled negotiators tend to walk in terms of ‘propaosals’, not
offers. ‘They talk about their proposal and show how it is designed o respond to the
needs of the ather party. For example: “The reason we are making this proposal is
because we have listened carefully to a number of points you've made. We feel a number
of them have merit and we want to try to meet them within che limits of our mandate.
In order to do this, we are proposing the following...” It is not a good idea to describe
one’s own proposals as ‘fair’, ‘good’, ‘gencrous’, exc., since such descriptions have been
found to acr as irritanss to the other side (i.e. if they do not accept an offer described as
fair, che implication is that they are not being fair). Ofters can and should be justified by
comparison to objective standards, such as the going rate in the industry, provisions in
national agreements, previous Labour Courr recommendations, etc.

Size of Offers

It is common for the inital movemenis to be large and for later movements to decrease
in size. This is contrary to a hardball tactic of making small concessions initially. The
benefic of a larger inirial movement followed by subsequent smaller ones is thac it signals
decreasing room for movement to the other party without having to disclose one’s
fallback position in any way. More importantly, one can require greater concessions in
return for a larger movement: a small concession may very well be reciprocated in kind,
making progress difficulr.

Trading

The essence of negotiation is crading. When making a propesal, it is best presented so as
to incorporate somerhing you want from the other parcy. This should be linked directly
to any concession you intend making to the other party. A standard rechnique used by
skilled negotiators is to make a concession tentative in the first instance and conditiona!
on the other party agreeing to their demands, Consider phrases such as: ‘If you were
prepared to consider movement on X and Y, thar would enable us to reconsider our
position on A and B." Phrasing an offer like this allows possible trades to be explored
without committing oneself in advance. It is designed to see if the linkages you have
made between issues are valued by the other side. If they are not, then they need not be
pursued further and other options can be explored. If they are, then they can be *firmed
up’. Making proposals conditional has the dual advantage of identifying what a party
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wants in exchange and allowing a withdrawal of an offer if char exchange is not agreed.
This is why making propaosals condirional is so impormant.

Table 11.8

Exploring Trades — a Practical Example

“If the union can agree w a 10 per cent increase in productivity and o work reserve hours as
required, then thar wauld be sufficient for us to consider a significant move on the pension
scheme and to make improvements to the sick pay scheme.’

Note that management have put their requirement first and their proposal is less specific than
the demand from the ather party. If the union is interested, they can ask: ‘By how much do
you propose to increase the pension and the sick pay scheme?” If the union does not agree to
increased productivity, there is no obligation on management to leave the conditional ofter on

the sick pay scheme or pension on the table.

Responding to Proposals/Offers

In responding to oflers, it is generally not a good idea to ralk down or make lictle of an
offer even if that offer is inadequare. A beteer response is to welcome the fact thar an
offer has been made and then to indicate how it would need to be improved in order
to enable progress to be made. Put simply, effective negotiation involves opening doors
rather than closing them. Ifa proposal is unacceprable, it may be possible o incorporarte
some element of the other party’s offer in a counterproposal. However, care should be
raken in making counterproposals — the research notes that skilled negotiators use much
fewer counterproposals than average negotiarors {(www.huthwaire.co.uk). Immediate
counterproposals are often weak because they tend to arrive ac a time when the other
party is concerned with /s proposals and can be perceived as designed to block the other
party’s proposals. They can also signal an anxiety to concede, i.e. that one’s negotiating
style is one of accommodartion.

Adjournments

Adjournments are useful for considering new information and reviewing progress. A
good idea before adjourning is o ask the other party to consider/reflect on key issues
you have raised. This should be immediately followed up afrer the adjournment by
asking the other party if they have come up with any proposals to respond ro the issues
you raised. Using adjournments in this way can prevent negotiations geiting ‘stuck in a
rut’ or going around in circles. It is best not to use adjournments to release pressure and
‘blow off steam’. Proper preparation can ensure that this is not necessary. Remember, the
other party will be alert for non-verbal behaviour and inappropriare adjournments can
inadvertently reveal a lov abour one’s position.

Closing Phase

This phase carries many traps for the unwary and can lead to major difficulties in
implementation. Three tasks normally have to be undertaken in the closing phase: (1)



-

NEGOTIATIONS 233

finalising che agreement, (2) noting issues for further negotiation and {3) recording
derails of any area of failure to agree. Offers and counteroffers may come rapidly in
this phase after little has happened in the carlier phases. This is especially the case
where parties have mwisely used a ‘chicken cactic’ — wairing until che last minute o
make movement. In this situation, it is afl too easy to lose sight of the cost or value of
proposals — careful costing of propesals in advance will limit the prospect of errors and
of a ‘winner’s curse’ effect (see below). A further danger is that boch parties will have
different beliefs as to what /Jas been agreed. Not infrequently this leads to subsequent
accusations of bad faith on the part of one ar both parties.

It is essencial to slow down and proceed in a deliberate, considered manner in the
closing phase. Each parry should be clear on the substance and interpretation of any
agreement. Active listening that involves paraphrasing and asking direct and leading
questions to ensure mutual understanding is essendal. Here is an example: ‘So we are
agreed on rwenty-five redundancies to be on a voluntary basis. If insufficienc employees
opt for redundancy in order to make up these numbers, compulsory redundancies will
take place on a LIFO (last in first our) basis.” Any review of an agreement should be
clearly specified and agreed before the parties leave the negotiating table.

If agreement is not reached, ic is normal in Irish industrial relations for the dispute
1o be referred to an appropriate third party — the LRC, Labour Courr, erc. Dispures
procedures normally specify char industrial action cannot be used by either party unril
these procedures have been exhausred.

Stage 3: Post-negotiation

Once the negotiations have been concluded, the parties involved will normally repore
back on the outcome. The way ia which the agreement is communicated to employees
shouid also be agreed on, as should decisions on any administracive obligations.
Problems can arise not only in delivering to the other party what has been agreed,
but in implementing all of the concessions made by the other party. Thus, details of
implementation should be worked our and responsibilities clearly allocated within
organisations.

Implementation of an agreement is the key post-negotiation consideration. Non-
implementation can arise from bad faith negotation but also from the ‘winner's
curse” effect. This is where one side leaves the wable having reached an agreement bur
subsequently feel they could have gov a better deal. This can lead to non-implementation
or implementation in a way other than undesstood and can sour relarions and
permanently damage a negotiaror’s credibilicy. While it is desirable to review and assess
the lessons learned from the negotiation experience, research by the Huthwaite group
found this to be done infrequently.

NEGOTIATION TECHNIQUES

We conclude this chaprer with an examination of integrative and hardball negotiacion
rechniques.
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Integrative Techniques

As noted above, Fisher er al (1997) suggest thar interest-based negotiations involve real
toughness. While the interpersonal inreraction may be easier in integrative negotiarions,
such negotiations place considerable demands on the skill of the negoriator. The use of
integrative cechniques is not confined o pure integrartive negotiations. They are also useful
in mixed morive negotiations and can move the negotiations towards the integrative end
of ¢che spectrum. The deploymene of such approaches has been demonserared to increase
the prospects of a successtul outcome and to leave both parties feeling more satisfied
with the process.

Eularge the Pie

The most obvious integrative technique is to enlarge the ‘pie’. This may be easier said
than done. However, ingenuity can lead to one identifying ways in which this can be
achieved. The use of productivity deals in the 1960s and 1970s involved increased
productivity in rerurn for higher wage increases. As with all integrative techniques,
the technique of enlarging the pie needs to be evaluated against rigorous criteria. For
example, by the early 1980s, management had become disenchanted wich aspects of
productivity bargaining, some of which failed ro deliver any real productivity gains.

Negotiate on a Package Basis

Less effective negoriarors negotiate on an item-by-item basis, especially when they are
making ‘offers’. They treat each item in a bargaining mix separately, moving through an
agenda one item at a time. This is a mistake because it reduces negotiarion on each item
to a win-lose situarion. While it may be somewhar more difficult to deal with a number of
issues at a rime, the prospects of a superior outcome are greatly increased by negoriaring
on a package basis. Lewicki ef al. (2010) refer to this technique as ‘log-rolling” because it
increases the possibiliry of exchanges and reduces the need for compromise.

Prioritise and Then Trade

Ifa team has priorirised in advance, appropriate trade-offs are easier to identify and agree
on. This tacric is typically an iterative process of trial and error and may require the parties
to redefine problems by separating or unbundling issues — referred ro as fracrionating
— in order to come up with 2 mucually acceprable package. The best possible situation
is where each parry can exchange cheir low-priority items for their high-priority irems,
Thompson (2009) points our thas trade-offs work not because they build commeon
ground, but because they exploit differences. It is somewhar counterincuitive to think
thar differences can promote agreement but this /s the case.

Nou-specific Compensation

Non-specific compensation can be used where a mandate is excessively restricrive.
An example is where management is actempting to atrrace a job applicant bur cannot
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meet their salary demand due to a wage cap. An offer to pay for educational courses or
provide an enhanced job title or a company car does nor affect the wage cap and may be
considered. OF course, issues such as these may themselves have knock-on consequences
and cheir use needs to be carefully considered. The issue of bankers’ bonuses, which has
been the subject of major concroversy internationally since 2008, is an example of non-
specific compensation designed to get around wage caps.

Cutting the Cost of Compliance

This involves reducing the cost to the other party of agreeing to your proposals. Cutting
the costs for one party is a staple of industrial relations. For example, paying relocation
expenses is standard when recruiting employees from abroad where the move wouid
impose a cost on the individual.

‘Finding a Bridge’ Solution

When using chis technique, both sides accempr to invent novel options that satisfy their
interests. A classic example of this occurred during negotiations on the Partnership 2000
agreement. The employers’ maximum offer was a 7 per cenc basic pay increase (excluding
the local bargaining clause) while ICTU said it would not accept less than 8 per cent —
an apparent impasse. Agreement was reached on an overall 8 per cent increase through
the novel use of phasing. The increase was structured so that the employees achieved an
8 per cent increase by the close of the agreement but the cost to the employers was 7 per
cent over the period of the agreement — the circle was squared! The following industrial
relations case study enables students to identify oprions o break an apparent deadlock
in negotiations over redundancies. By developing such options, it should be possible
to make a proposal that meers the needs of the employees while remaining within the
mandare established by head office.

Table 11___9 ¥
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union committee will accept and endorse any package in order to maintain a good working
relacionship following the reseructuring and to ensure thar there are limited nepative survivor
effects’,

Following this positive phase, the negotiztions on the terms of the redundancy compensation
become difficule and face brealedown. The company offers one week’s pay per year of service
{plus the statutery entitlement of two weeks per year of service plus one bonus week} with a
cap on payments of €15,000. The union looks for five weeks per year of service (plus starurory)
and rejects the company cap as ‘derisory’, suggesting a cap of £60,000. They point ourt that
when three people teft in 1996, the company paid four weeks per year of service {plus stacutory)
withour any union involvement.

The union demand is reduced to four weeks (plus the statutory entitlement) during negotiations
but the unien negetiator indicates to you in an ‘off the record’ briefing thar a sertlement of
three weeks (plus statutory) would be acceprable. However, she adds that the employees have
indicated nothing less will be acceptable, although it is unimporeant how chis figure is arrived
at. She also indicates chat special provision wiil have to be made for employees with less than
two years' service who would not be legally entitled o statucory redundancy payment.

Managemens in your French headquarters have given you an absolute instruction that you
may not pay more than two weeks per year of service plus statutory. However, they add that if
local management can find other ways of ‘squaring the circle’, they will not objece. They leave
it to you to finalise the negodations with this in mind. The company pays employees” health
insurance on an annaual subscription basis starting in january of each year. All employees are
entitled to 2 minimum of 2 month’s notice on termination of employment; those with 10 years’
service and over have higher entitlements in line with legislation. There are no company cars.

Service of Staff

Niutnber of Years of Service Number of St Average Salary for Group (€
g i it

13 2 40,000
12 4 37,000
10 6 35,000
8 6 33,000
5 4 32,000
3 4 30,000
2 5 27,000
Less chan 2 12 25,000
Less than 1 17 22,000

Task

Break inte groups of four or five, appoint a rapporeeur, spend twenty minutes discussing the
case and come up with options to break the deadiock. Record your aptions and repore back.
Discussion Point

1 Are there any integrative options available?

* Guidelines _ﬁn‘ using this cose n‘m{}' are availahle ﬁn' fecturers on the Gill & Muemnitlun websize ( wwu.'.git’[ wmaernitlan.ie), The
issne of selecting on the basis of suirability has been excluded from the case for resons of simplicien
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Hardball Tactics

Research indicates thar some negoriacion hardball tactics are outside the accepred norm
while others are regarded as ‘part of the game'. Generally unacceprable hardball racrics
include deliberate lying, refusing to accepr reality and failure ro implement agreemens.
These are examples of *bad faith’ tactics and are commeonly viewed as unethical (Lewicki er
al. 1999). A party that employs bad faith tactics risks losing its credibility as 2 negotiator
and damaging the long-term relationship. This can be the worst possible outcome where
there is an ongoing relationship and can be much more costly than any temporary gain.

Between the acceprable and unacceptable, some hardball racrics can be viewed as
ethically ‘questionable’. Numerous writers have noted the acceprability of hardball
ractics is blurred and negotiators have to be prepared to deal with them (Lewicki ¢
al. 1999; Ury 1992). Lewicki er 4/ (2010: 62) note that hardball cactics ‘can do more
harm than good in negotiations’. They point out ‘each ractic involves risk for the person
using it, including harm to reputation, lost deals, negatdive publicity and consequences
of the other party’s revenge’ (Lewicki er @/ 2010: 62). Risky hardball tactics include
the use of chicken (wairing unril the very end to make movement), intimidation, faic
accompli (introducing unilateral change) and dead leg (asserting there is no room for
movement). Such tactics may be encountered. In fact, questions on how to deal with
difficult negotiators employing such rtactics tend to be the mosi-asked questions at
negotiation courses,

The most common acceptable hardball tactic is probably the highball/lowball
example. This involves making either exaggerated high demands or low offers. There
are some advantages to this technique. A high/low opening position provides room for
movement and concessions, In addition, research indicates that where an exaggerated
opening position is taken seriously by the other party, it exercises a strong influence on
the ourcome to the advantage of the side using it. Thompson (2009: 49) notes that the
common perception that an extremely high or low opening offer may insult the other
party ‘is more apparent than real’. He goes on to note opening offers have a strong
anchoring effect and they have an ‘at least 0.85 correlation wich final outcomes’ — thar
is, an 85 per cent correlation! This indicates that dealing with a highball/lowball opening
position is very difficult. One option is to respond in kind bur probably the best response
is to refuse to table a councer highball/lowbali offer, explain why and indicate it will be
necessary for the other parry o substantially revise their offer/demand in order for the
negotiations to malke progress. There are also disadvantages to a highball/fowball tactic,
since it can backfire on those who use it. The main disadvanrage is that the other parey
may decide there is no poinc in negotiaring and may move directly to their BATNA —
this is the fost deal ourcome!

ConcLuDING COMMENTS

The process of negotiation has been the subject of considerable theoretical development
in recent years. This has provided valuable insights into the process of collective
bargaining and individual interactions in employment relations. These insights have
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promoted a more sophisticated and informed approach to the process of negotiation,
the main thrust of which has been the advantages of focusing on an interest-based
approach. This approach promotes integrative strategies and techniques ar the
expense of distributive ones. However, there is no evidence of integrative bargaining
replacing distributive approaches, and maose negotiations tend to be a mixture of both
integracive and distributive approaches. As a resulr, those involved in industrial relacions
negotiations, whether of a collective or individual type, need to have an understanding
of both integrative and distributive techniques and be able to handle both.



CHAPTER 12

Employee Involvement, Employee Participation and
Workplace Partnership

INTRODUCTION

The terms ‘employee participation’ and ‘involvemnent’ may be inrerprered as incorporating
any mechanisms designed to increase employee inpurt into managerial decision making,
They are terms that are frequendy used interchangeably, but there are considerable
distinctions that can be made. The concept of employee participation is based on
the premise that people who work in an organisation should be enritled ro influence
decisions affecring them. It is sometimes seen as the political democratisation of the
workplace, since it facilitates the redistribution of decision-making power away from
management and towards employees (Chamberlain 1948; Schregle 1974; Thomason
1984).

The structure of industrial organisations, with the support of the legal and business
systems, has rraditionally placed decision-making power in the hands of employers.
Norwithstanding the primacy accorded the employers’ position, employee participation
in organisacional decision making has a long history and various initiatives have been
taken to promote chis end. These range from information sharing, through consultarion
with employees on certain issues, to joint decision making and even worker control. These
initiatives may result in a variety of institutional arrangements to facilitate employee
participation and involvement, e.g. suggestion schemes, quality circles, empowerment,
joint consultative commitcees, works councils or board-level participarion.

EMPLOYEE INVOLVEMENT AND PARTICIPATION

In analysing the subject of employee involvement and participation it is customary to
make two major distinctions: the first is between direct and indirect participation and
the second is berween task-centred and power-centred participation (Dundon er al,
2008; Wilkinson e 2/ 2010).

Direct employee participation encompasses any inidatives that provide for employee
involvement in and influence on decisions affecting their work and immediate work
environment {Wilkinson and Dundon 2010). Employees are directly involved them-
selves. Such direct participation and involvement is usually introduced at management’s
behest and may take a variery of forms, such as briefing groups, quality circles,
consultative meetings and reamworking. From the 1980s it was frequently introduced as
part of change iniriatives whereby management transferred responsibility to employees
for 2 limited range of job-related decisions, ¢.g. working methods, recruitment of team
members and task allocation.
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In concrast, indirect participarion is power centred and is often referred to as
representative participation, It is an indirect form of employce influence in so far as
employee views and input are articulated through the use of some form of collecrive
employee represenrarion, c.g. via works councils or company boards {Lavelle er #l. 2010;
Salamon 2000). Such employee representatives are usually elecred or nominated by the
workforce and thus carry a mandate to represent the interests and views of those worlers.
They do nor acr in a personal capacity but as a conduit through which the broader
mass of workers can influence organisational decision making. Indirect participacion is
considered power centred because it is largely concerned with redistriburing decision-
making power. [t seeks to reduce the extent of management prerogative and bring abour
greater employee influence in areas thac have traditionally been the remic of senior
management.

The distinction between task-based direct participation and power-cencred indirect
participation tends to mark off the respective positions of employer and trade union
positions. Employers tend to favour rask-centred participation while trade unions
have generally sought to extend power-centred participation. However, on occasion
some ambiguity has been evident in trade union postures. For example, cerrain
trade unionists may oppose the appointment of worker directors (a form of indirect
participation), irc;lring it may undermine the enterprise-level role of trade unions and
collective bargaining. They may be especially concerned ac the capacity of unions to
take an independenc position to oppose company policy if workers have been involved
in the formulation of that policy, e.g. through board-level participation. Others view
the appointment of worker directors as a positive development char inrroduces joint
regulation in the enterprise, particulaely in relation o higher-level strategic decisions.

Ture DynaMics oF EMPLOYEE INVOLVEMENT AND PARTICIPATION

Many descriptions of employee participation tend to be ‘elastic’ in character and it is
necessary to be more precise in oudining che principal components. Macchington and
Witkinson’s (2000) analysis highlights the dynamic nature of employee involvement and
parricipation and also ‘deconstructs’ its various components according to degree, form,
level and range of subject macrer.

Figure 12.1. _
Ladder of Dnvolvement and Participation

Conrrol

Co-determinarion

Consultation

Communication

Informarion

Saurce: Marchington and Wilkinson (2000: 343}
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The degree of involvement and participation addresses the extent to which employees can
influence management decisions, namely whether they are simply informed of changes,
consulted or actually make decisions. This is demonstrated in Figure 12.1, which marks
out a progression in the degree of participation rather than ‘simply a move from zero
parricipation to workers control’ (Marchington and Wilkinson 2000: 342-3).

Second, there is the fevel ar which such emplovee influence is exercised. This may
occur at task, departmental, establishment or corporate fevel. Many developments
at enterprise level in Ireland focus on increasing direct employee involvement ar task
level, namely in decisions that affect their immediate work role. However, we also find
employee influence exercised at higher levels in the organisational hierarchy: ar business
unit level (through collective bargaining) or corporate level (through worker directors).

Third, we have the scape or 7ange of subject marrer. This dimension addresses the type
and number of issues over which employees have the opportunity te influence decisions.
The most commonly used categorisation in this respect is to differentiare berween
influence at the operational level and strategic level. Influence ar the strategic level
implies a capacity for employee inpur on the furure natuse and role of the organisation,
while operational level covers more day-to-day matters (e.g. working arrangements and
employee auronomy).

Fourth, there are variations in the form of participation: one may have involvement in
structures or ‘financial’ or ‘equity’ participation. Financial involvement involves profir-
sharing or gain-sharing schemes, whereby employees participate directly in the commercial
success or failure of the organisation. Such schemes may allow workers w secure an equiry
share in their organisations. In such instances, financial rewards to employees are normally
linked to some measute of corparate or establishment performance.

We now summarily outline the main ways in which workers or their representarives
become involved in influencing decision making in organisations, namely through
‘indusrrial democracy’, ‘participation’ and ‘employee involvement’. As noted earlier,
while these terms are sometimes conflated or used interchangeably, it is possibie
distinguish berween these categories.

Industrial Democracy

Industrial democracy is generally understood to involve situations where workers exert
primary control over organisational decision making, Salamon (2000: 370} describes
industrial democracy as follows:

Its central objective is the establishment of employee self-management within an
organisation, whose ownership is vested in either the employees or the state and
whose managerial function is exercised ultimately through a group, elecred by the
employees themselves, which has the auchority overall decisions of the organisation,
including the allocation of ‘profits’ berween extra wages and reinvestment.

This approach is sometimes seen as the uldmate form of employee influence, involving
a fundamental restructuring of control and power in industrial organisations towards
employees.
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Employee Participation

Salamon (2000: 371) argues that employee participation denotes a ‘distinct evolutionary
development’, which is aimed at extending coliective employee influence beyond the
taditional remic of collective bargaining inco ‘much wider arcas of organisational
planning and decision making at both the operadonal and, more imporrandy, stracegic
level'. The collectivist element is a critical distinguishing characceristic of employee
participation. This approach involves establishing and extending employee influence
through representative structures such as trade unions, works councils or other forms of
elecred employee representacion. Salamon (2000: 371) further notes the imporrance of
power equality between capital and labour in giving effect to what he terms ‘real” employee
participation. Citing Pateman (1970), Salamon stares thac “real” participation ideally
requires both sides to have “equal power to determine the ourcome of decisions™. In the
absence of such power equality, employees can oniy rely on management goodwill, i.e.
its acceptance of and commitment to a participative philosophy or style of organisational
management, There must be more than just che provision of informarion to employees
or their representatives; there must be a genuine opportunity for employees to influence
major strategic organisational decisions (Wilkinson er a/. 2010).

Employee Involvement

Employee involvement embraces any means of increasing the direct involvement of
workers in decisions affecting their work situation, e.g. work scheduling or quality
monitoring. Salamon {2000: 372) notes that some of the more common mechanisms
used to operationalise employee involvement (EI) include empowerment, teamworking,
bricing groups and quality circles. He goes on to argue that employee involvement is

generally introduced as a means of advancing management objectives:

These measures have been incroduced by managemenr in order to optimise
the wrilisation of labour {in particular, to improve organisational quality and
flexibilicy) and at the same time to secure the employee’s identification with and
commitment to the aims and needs of the organisation. Such measures may allow
employees greaeer influence and conrtrol over decision making, bur only in relation
to their immediate work operations; hence the phrase sometimes used of ‘rask
participation’. (Salamon 2000: 372)

The suggestion that employee involvement tends to be primarily management driven
is also evident from Marchington and Wilkinson’s (2000: 340) conclusion that ‘mare
recent El initiatives have been management sponsored and, not surprisingly, have
reflected a managemenc agenda concerned primarily with employee motivacion and
commitment to organisational objectives’. Similarly, Wilkinson's (1998: 1,720) analysis
of the concept of employee ‘empowerment” found thac ic largely focused on ‘task-based
involvemenr and areitudinal change’ and did nort incorporate any acknowledgement of
‘workers having a right to a say’. Rather, it remained an employer {managerial) decision
whether and how to empower employees. Wilkinson (1998: 1,720) also notes the
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potential variation in the extent of power that employees may be afforded under such
schemes:

Most [empowerment initiatives] are purposefully designed not to give workers a
very signiftcant role in decision making but rather to secure an enhanced employee
contribution to the organisation with ‘empowerment’ taking place within the
context of a strict management agenda. Empowerment schemes rend w be
direct and based on individuals or small groups (usually the work group), a clear
contrast with induscrial democracy and participative schemes such as consulative
committees which are collectivist and representative in nacure.

The above distinctions reiterate the point thac various approaches o employes
involvement and participation can differ in regard to both the degree of employee
influence on decision making and the level of institutional sephistication of the
differing forms of employee influence. As we will see below, initial iniriatives in the area
of employee influence revolved around worker participation and industrial democracy.
However, over recent decades there has been a significant shift in the employee influence
debate towards more management-sponsored forms of employee influence. This has
been accompanied by a move away from indirect (representative) forms of participation
and rowards a greater focus on the direct involvement of individual employees in
decisions of immediate work relevance. We now proceed to review these developments.

INDIRECT EMPLOVEE INVOLVEMENT AND PARTICIPATION: IJEBATES AND DD EVELOPMENTS

The movement for worker influence in organisational decision making has its roots in
early attempts to achieve worler control dating from the Industrial Revolution in the UK
(Coates and Topham 1968). These initiatives were based on a rejection of an economic
order rooted in capiralism and wage labour. The movement for workers’ control and
self-management highlights an important question — whether employee involvement
should aim at achieving a changed economic order through redrawing the decision-
making mechanisms within organisations or whether it should try to bring abourt greater
employee participation wirhin the current structure of industrial organisations. It is clear

thar mose, if not all, recent developments follow the latter route. Hyman and Mason
(1995: 8) observe thac

I[ndustrial democracy has little currency in contemporary market-driven economies
where any worker or activist concern for industrial control has been fragmented
and displaced by defensive struggles to retain individual employment and to
protect employment rights.

A further ‘big question’ is whether promoting employee participation contributes to
increasing employee influence. Salamon (2000: 398) argues that the appeintment
of worker directors is ‘unlikely to affecr significantly the power and decision making
of senior management’”. In the UK, the Bullock Committee Report found that some
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organisations had ‘developed a de facto two-tier system’ involving worker directors on
the mair board (Bullock 1977: 72). However, Salamon (2000) idenrified a number
of other factors that serve to limit the extent to which worker directors can impact on
management decision making, namely:

« infrequency of board meetings;

»  exclusion of worker directors from orher director and senior management meetings;

* main role of the board of directors is to formally endorse senior management
proposals/decisions; and

¢ board-level decisions rely heavily on senior management for information.

A COMPARATIVE PERSPECTIVE

Developmcnrs aimed ar increasing employee influence in organisational decision
making have taken varying directions in different countries. With the demise of the early
movements for workers' control, employee participation achieved its most conerete form
through the extension of collecrive bargaining. More far-reaching developments took
place in the post-Waorld War II era, with various institutional arrangements developed
to further employee participation, particularly in 2 number of continental European
countries. While these developments fall considerably short of full industrial democracy,
they entail institutional arrangements thar provide for a degree of democratic input.
‘This occurs within whar Salamon (2000: 370) terms ‘only a limited modification of
the capitalist managerial auchority system racher than a fundamental restructuring’. A
classic example is the German system of co-determinarion involving the appointment of
worler directors to the boards of firms employing more than 500 employees.

In the 1970s an extensive debate emerged on the desirability of extending
representative participation, with a preference for a system along the German lines.
The then West Germany had a strong tradition of representarive participation dating
back to the restructuring of the economy after World War 11 This involves two pillars:
co-determination and works councils. In scructural terms, co-determination entails
the appointment of worker direcrors to the main (supervisory) board of companies.
Germany, tike a number of other European countries, has a two-tier board structure:
a supervisory board to deal with policy issues and z management board to deal with
operational affairs. At worlplace level, works councils provide for formal employee
representation to facifitate consultarion, discussion and informarion exchange berween
workers and management. In the German system, works councils are required to co-
operate with management but are composed salely of workers.

The Debate in the UK

In the 1970s an extensive debate also ook place in the UK. Like Ireland, the UK does
not have any established rradition of worker directors and its company strucrure is based
around a single (unitary) board of directors, as opposed to European two-tier syscems. As
the European debate intensified, a UIC Commiteee of Inquiry, the Bullock Commirttee,
was established to investigare the area of employee participation, with special reference
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to the issue of worker direcrors (Bullock 1977). 'The final report contained a majority
propaosal favouring the retention of the existing single board strucrure bur proposed thar
boards of directors should be comprised of equal numbers of shareholder and employee
representatives together with a smaller number of co-opted independent directors.
However, employer representatives on the Bullock Committee vehementy opposed the
idea of worker direcrors and produced a minority report that proposed a two-tier board
strucrure with minority worker representation on supervisory boards only.

These conflicting positions are broadly representative of employer and labour
positions in relation to worker representation at board level. Salamon (2000) notes
the different perceprions hetween management and trade unions of the role of worker
direcrors, Management tend to view the role of worker directors in terms of developing
a “coalition” berween employers and management’ (Salamon 2000: 397). This is to
be done by employee representatives making a positive contribution to the board and
can involve articulating employee views, ensuring employee commitment to board-
level decisions and by increasing employee awareness of the rationale for board-level
decisions. We have already noted. that while trade unions may favour worker direcrors,
their attachment can be equivocal, as they may welcome inpurt into decision making
but may fear the effect on collective bargaining. The majority repore of the Bullock
Commitree met with widespread employer opposition and was never acted upon. The
clecrion of a Conservative government led by Margaret Tharcher in 1979 effectively
scuppered any further state initiatives in reladion to worker directors.

EU Developments

During the 1970s and early 1980s, much of the debare on employee participation and
involvement took place at the level of the European Economic Community, later to
become the European Union (EU). In 1975 the European Commission produced a
Green Paper on Employee Participation and Company Strucrure. While favouring
a two-tier board system with worker directors on the supervisory board, the paper
suggested that this was not the only option for extending employee participation, thus
opening the oppertunity for differing arrangements in differing countries. The first draft
of the European Company Statute (1976) also proposed a two-tier board system along
similar lines and further proposed that companies establish works councils and provide
for the disclosure of certain types of company information. Despite extensive debate,
few of these proposed measures came into effect on any widespread basis.

Works councils have a long-established tradition in many European countries, often
enjoying legislative support and exerting considerable influence on the organisarions
in which chey operate. Works councils are particularly associated with initiatives to
extend employee participation in Germany and some other European countries since
the end of World War I1. As noted earlier, they represent a method of providing formal
employee representarion at workplace level to facilitate consultation and discussion
of enterprise-related issues between workers and management. Their role is seen as
primarily consultative and representing a broader range of employee opinion than trade
unions alone.
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This consultative role operates alongside collective bargaining. This approach
incorporates a division between collective bargaining and works councils. This division
was facilitared in countries such as Germany by the fact thar collective bargaining on
pay and related macrers normally takes place at industry level, allowing works councils
to become involved in ‘non-pay’ issues at workplace level,

Warks councils in Europe are generally underpinned by statutes (such as the 1959
Works Council Act in Holland or the 1972 Works Constitution Act in Germany)
which generally prescribe their specific role and nature. In reviewing developments in
Europe (particularly Germany), Mills (1989) identifies four rypes of powers of works
councils. First, there is the right 1o be informed on certain issues such as the current
state and future prospects of the enterprise. Second, there is the right to be consulted
on particular matters such as restructuring or collective redundancies. Third, there is the
right to independently investigate cerrain matrers, which generaily involves a reciprocal
obligation on management to co-operate in such investigatons. Finally, there is the
right of co-determination, which means that decisions cannot be made without che
agreement of works councils. Such issues mighe include working hours, pay, and health
and safery. The rights of works councils will vary somewhat between countries depending
on the specific legislation. Based on the German experience, Mills (1989) categorises
the issues over which works councils may have righes into economic and social issues.
Economic issues relare ro mergcrsfacquisitions, transfers, closure, expansion/contraction
of operations, relocation, organisation structure, business trends and hnancial decisions.
Social issues include redundancies/lay-offs, pay systems, training and development,
pensions, profic distribution, holidays and healsh, safery and welfare.

More recently, additional concrete (if modest) developments have emerged at EU level
in regard to indirect forms of involvement and participation. This has been done through
the implementation of several directives. First was the European Works Councils Directive
(ENYC) (1994), second was the European Company Starute (ECS) in 2000 and third was
the Employee Information and Consultation Directive 2002, Biagi ef a/. (2002: 37) note
that the directive on EWCs is ‘considered as an estremely important model which has
made it possible to ger the enacrment of the European Company Statuce firsly and lacer
on the Directive on Information and Consultation rights in nadonal undertakings’. In
contrast to some other authors, Biagi er /. (2002: 37) take an essentially optimistic view
of these new directives, suggesting they “have re-opened an intensive debare on corporate
governance, on employee involvement and on worlkers’ participation’.

Although the EWC directive preceded the other two directives, we will consider the
directive on the ECS first, followed by the Employee Information and Consultation
directive. The developments in relation to works councils are dealr with larer.,

The ECS was agreed by the European Council in Nice in December 2000 and
subsequently formally adopted by the EU’s Council of Ministers on 8 October 2001.
Keller (2002: 424) notes chat che essential idea of an ECS is ro enable the establishment
of ‘a unified management structure and reporting system to be governed by Communiry
faw instead of a large number of widely differing national laws’. A decision of a company
to incorporate itselfas a European company (known by the Lacin term “Socieras Evropaed’,
or SE} is entirely voluntary. An SE can be creared in any of four ways:
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» merger of national companies from different member states;

= creation of a joint venture berween companies (or other entities) in different member
states;

o creation of an SE subsidiary of a national company; or

s conversion of a national company inro an SE.

The directive came into effect on 8 October 2004 and provides for the involvement of
workers' representacives on the company’s supervisory board. EIRI Associates (2004:
15) note thac

The participation arrangements only become activaced if the company, before
becoming a European company, already had participation arrangements in place
under relevant national law. This also applies if a European company comes
into existence through a merger or takeover if one of the merger partners or the
company [being taken over] had participation arrangements in place.

Negotiations on the terms of the SE were especially difficult due to the above-mentioned
factor. Member states with strong legislative provisions for worker participation
feared that if there was no measure for employee participation present in the stacute,
‘many firms would use the new legislation to avoid scricter nacional rules on worker
participation” (Higgins 2000a: 16). Furchermore, in member states without worker
involvemenrt provisions, there were concerns that the SE would lead to having such
provisions being imposed on companies. The UK, Ireland and (especially) Spain were
slow to agree to provisions for workers' board-level involvement. Under the starure,
management and employees of the European company must jointy agree provisions
for worker involvement: ‘If an SE is being established, a special negotiating body (SNB)
is to be set up, to agree the form of participation to apply’ (Higgins 2001: 13). IF no
agreement can be reached, the standards sec in the annex ro the directive must be applied.

While the EWC directive is concerned with employee representation ar a lower/
plant level, covering ‘tactical and operational issues of company management’, the SE
addresses employee involvement ar strategic decision-making levels (Keller 2002: 425).
Because this is where ‘real’ control lies, there have been lengthy debates about the statute’s
contents and introducrion. For Treland, the provisions of the ECS uphold the volunrarisc
narure of industrial relations because employee involvement in SEs is ‘established by
voluntary negortiacions between social partners ac the level of the individual company,
instead of binding legislative action at EU level’ (Kelfer 2002: 439). "The consequence
for employee representarives in SEs is that ‘their negotiared rights of information and
consultation will be rather weak — and their number limited in contrast to shareholders’
{Keller 2002: 441).

Taking a more pessimistic view ro that of Biagi ez a/. (2002), Keller believes that such
involvement {as defined in the statute) will hardly reach the level of “co-management”
by co-decision in the strict sense of the term, which includes the option to make use of
existing vero power in order to block unilateral decision by management’ {Keller 2002:
442). Furthermore, Baglioni (2003: 344) points ouc that ‘member states are assigned
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a major role and functions in applying the Directive’. Keller (2002: 434) argues char
as a result the ‘ECS will most likely lead to ac least fifteen different (and in the future,
after the so-called “eastern-enlargement”, even considerably more}, nationally modelled
SEs — rather rhan to a single, relatively unified and standardised “European” modet’.
Thus, he claims, ‘icis quire dear that the one-time goal of genuine “Furopeanisation” of
industrial relacions will not be achieved’ (Ieller 2002 441).

This pessimistic view contrasts that of Biagi eraf. (2002), who see meritin che flexibilicy
for applying the three directives. They write: ‘after the EWC story we finally learnt thar
it is not possible to identify one single road in promoting employee involvement in
various countries ... In this conrexe the old idea of harmonisation has been, if not
dropped, at least reconsidered deeply.”

The prospecrs for success of the ECS are bound up with a range of factors, of
which the provision for board-level worker representation is but one (arguably minor)
element. Among other [actors, Keller (2002: 435) idenrifies che potential disincentives
which might arise from a common European rax policy (not yer created) againse
what the European Commission has argued are the ‘huge’ savings in rransaction costs
(administrative and legal costs among others).

The EU Employee Information and Consultation Directive (2002/14/EC), formally
adopred in 2002, seeks ‘to eswblish a general framework serring out minimum
requirements for the right 1o informarion and consultation of employees in underrakings
or establishments within the European Community’. Informartion and consulracion
is defined as raking place berween the employer and employee representatives, The
following general rights are specified in the directive:

¢ information on recent and probable development of the underraking or the
establishment’s activities and economic situarion;

* information and consultation on the situation, structure and probable development
of employmene within che undertaking and on any anticipatory measures envisaged
in particular where there is a chrear to employment; and

* information and consultation, with a view to reaching an agreement, on decisions
likely ro lead to substancial changes in work organisation or in contracrual relations

(Directive 2002/14/EC).

DEVELOPMENTS IN IRELAND

leish industrial relacions came lare to the employee involvement and parricipation
debare, Kelly and Hourihan (1997: 405) note thar ‘the only opportunity to participare
in [reland was through the collective bargaining process’. By the mid-1960s, with the
apparent success of the German model and the prospect of enery into the ‘Common
Market', interest had been aroused in the concepr. Tn 1967 ICTU adapred a position
in favour of promoting industrial democracy. In 1969 a study on industrial democracy
by a joint commitree of che then Federated Union of Employers and Confederation
of Irish [ndustry (now IBEC) led to the Mulvey Report. Having examined industrial
democracy in rerms of employees sharing directly in the management of the enterprise,
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this report concluded that even in Germany there was no evidence to suggest that co-
determination had in fact ‘made any direct contribution to the sharing of managerial
authority’ {Department of Labour 1986¢: 32-3) and maintained thar the best way for
employees to influence managerial decisions was through collective bargaining.

Board-level Participation

Meanwhile, developments ac a European level dealing with both board-level participation
and works councils, as discussed above, raised the possibility of the extension of
European-type parricipation in Ireland. In the event, most activity in this sphere was
confined to the state sector. In 1977 the Worker Participation {Stare Enterprises) Ace
was passed and this was subsequently augmented by the Worker Participation (State
Enterprises) Act 1988. This legislation provided for the appointment of worker directors
to cthe boards of seven semi-state companies: Bord na Ména, Céras lompair Eireann
(CIE), Electricity Supply Board (ESB), Aer Lingus, British and Irish Steam Packer
Company Limited (B&I), Comhluche Sidicre Fireann Teoranta (CSE) and Nitrigin
Fireann Teoranta {NET). The 1988 Act extended board-level parricipation to include
(among others) Aer Rianra, An Post, Bord Giais, Bord Telecom Eireann, Irish Stecl, the
Nartional Rehabilitation Board and the Volunrary Health Insurance Board (VHI).

The legistation requires that candidartes for election as worker direcror must be
pominated by a trade union or other body, such as a staff association or equivalent
thar is recognised for collective bargaining purposes in the organisation concerned. The
electorate comprises full-time and regular part-rime employees of the organisation (and
subsidiaries in particular circumstances}, Once elected, worker directors hold office for
a four-year term and have equal status to other directors.

In an initial review of the operation of worker directors under the terms of the
1977 Act, Kelly (1989b) found that the experience had been broadly successful and
concluded thac employees held positive attitudes to board-level participation. He notes
that management, though harbouring some reservations as to the role and contribution
of worker directors, largely accepred their role. In a later evaluation, Kelly and
Hourihan (1997) noted thar the new worker directors quickly settled into their roles
and encountered litde difficulty in becoming involved in board-level activities. Kelly’s
{1989b) analysis did not find any major conflict between the role of worler directors
and the operation of collective bargaining/trade unions in the organisations studied. He
found that trade unions had largely dominated the participatory process:

For all practical purposes the principal trade unions ... control the warker direcror
iniriative. In che various elections the successful candidates have been wrade union
activists ... Furthermore, the great majority of worker direcrors continue 1o hold
some form of union office, which rurned our to be an important linkpin in the
maintenance of satisfactory relationships berween the ewo power centres, Thus,
from the ourset the prospect of an alternative, parallel and possibly competing
employee voice dissolved into insignificance, and to date there is no evidence that
it is ever likely to become a divisive issue. (Kelly 1989b: 309)
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Costello’s (1983) swudy of the experience of worker directors in the seven stare
enterprises covered by the 1977 Act found that the exclusion of worker directors from
more operational issues served to limit their influence. His analysis suggested rhar the
impact of worker directors was primarily concentrated on broader corporate objectives,
which effectively ‘precluded worker directors from raising many of the issues which were
of concern ro the employees who had elected them' (Costello 1983: 57). ‘Maost of these
issucs were seen to fall within management’s responsibility and attemprs to raise them
in the boardroom were invariably ruled out of order’ (Cosrello 1983: 57). Murphy and
Walsh's (1980) study considered the views of trade union officials and shop stewards
on the role and effecriveness of worker directors. Shop stewards saw benefits in che role
of worker directors but were generally sceprical of the capacity of worker directors o
infuence board-level decisions because of their minarity position. Stewards generally
saw chemselves as a more effective means of resolving employee problems. Shop stewards
also noted certain other problems, particularly in relation to the extent of feedback from
worker directors. In contrast, worker directors saw themselves as placing considerable
weight on the need to maintain strong links berween their represencative role and the
collective bargaining system in the organisation (Murphy and Walsh 1980).

The views of trade union officials were somewhar more critical than shop stewards.
Ofhcials were particulatly sceptical of the capacity of worker directors to contribute
to significant improvements in induscrial relations. in reviewing these study Andings,
Kelly and Hourihan (1997: 429) note thac trade union officials were ‘quick o mark
a boundary separating collective bargaining issues from chose concerning company
policies’. Kelly and Hourihan (1997: 429) also note ¢hat there was no evidence of
worker direceors attempring to ‘compete witch, or compromise, the established worlplace
union organisation’. Possibly the mosc difficulr issues for worker directors to address are
those decisions which, from an employee perspective, are particularly unpalatable, e.g.
redundancies or closures. In such circumstances, worker directors unsurprisingly ‘adopt
the expected trade union stance and register their oppasition’ (Kelly and Hourihan
1997: 429).

Privadsarion has clearly had serious consequences for Irish worker direcrors. Among
the hrst four organisations inidally privatised (B&I, NET, CSE and Bord Telecom
Eireann), one (B&I) immediately abolished che system of worker directors and two
(NET and CSE) rerained worler directors on a consultarive board bur ‘all commercial,
operational and policy decisions are raken by a second board’ (O'Kelly and Compron
2003: 7). In the remaining organisasion (Bord Telecom Eireann — now Eircom), the
government removed all the worker directors in preparation for privatisation. Worker
represencarion is now through the Employee Share Ownership Trust (ESOT), which has
representatives on the Eircom board.

European Works Councils

Increasing employee participation over workplace issues represents a ‘key tenet” of the
Community Charter of Fundamental Social Rights, generally known as the ‘Social
Charter’ (Blyton and Turnbull 1994). As a result of the Social Charter, the EU published
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a draft directive in 1991 proposing that companies with over 1,000 workers operating in
two or more member states must establish a EWC. The role of EWCs is to supplement
narional structures to secure information and consultation rights for workers on
transnational company macters. 1n Ireland this was given effect with the enactment of
the Transnational Informadon and Consultation Act 1996. This Act provides for the
establishment of a works council, or employee forum, in companies employing at leasr
1,000 workers across the EU and at least 150 workers in two EU member states.

In addressing the establishment of works councils, the Act outlines chree ways in
which ‘transnarional information and consultation’ arrangements can be established

(Kelly and Hourihan 1997).

ot
.

Through pre-directive agreements on informarion and consultation concluded before
the EU Directive came into force (September 1996).

2. After che Act came into force, moves to establish works councils may be initiated by
employers or by 100 employees or their representatives. This approach requires the
establishment of a ‘special negociating body’ of employee representatives. This body
then negoriates che establishment of a European employees’ forum or works council
with management.

bt

If agreement is not reached, then employers must establish a EWC in line wich the
requirements of the 1996 Act. These requirements deal with a number of aspects of
the EWC:
« composition — a minimum of three and a maximum of chirty members, with
membership proportional to the number of employees in each state;
» frequency of EWC meerings (meeting with ceneral management at least once a
year); and
» issues for consideration ar such meerings. Issues specified include che state of
the enterprise, business plans, employment and financial trends, organisation
structure and organisation change/new working methods, eransfers of producrion,
mergers, cutbacks/closures and redundancy.

'The legislarion also provides for special meetings with management in ‘exceptional
circumstances’ {such as closure, relocation or collective redundancies). The expenses of
EWCs or their equivalent are to be borne by management. Employees who are members
of works councils are entitled to reasonable paid time off to perform their works council
functions and cannot be dismissed for performing their representative duties. The
legislation deals with numerous ocher aspects relating to EWCs, such as voting and
arbirration. An important employer concern in relation to works councils relates to the
disclosure of commercially sensitive informarion. On this issue, the Irish legal context
provides for the appointmenc of an independent arbitrator to deal with dispures over
whether information being passed on or requested is commercially sensitive. Employees
who disclose commercially sensitive information are subject to criminal sanctions.
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Information and Consultation

The EU Informarion and Consulearion Directive (2002/14/EC) was cransposed into
Irish faw in July 2006 via the Employees (Provision of Information and Consulrarion)
Act 2006. This meanr that for the first time in Ireland there was statutory provision for
employec information and consulearion rights (wich the exception of specific regulation
refating to European Works Councils and consuleation over collective redundancies and
rransfer of underrakings).

In transposing the direcrive into Irish law, the Employees (Provision of Information
and Consuleation) Act 2006 establishes a righe to information and consultation in
underrakings in Ireland with at least fifty employees. Dobbins (2009: 1) summarises che
main features of the legislation as follows.

¢ The parties can develop customised ‘pre-existing agreemenrs'.

*  Otherwise, a 10 per cent employee trigger mechanism is required for negotiations
serting up an information and consulradion structure (applications either directly
to employer or to Labour Court in confidence), unless employers volunteer to
intreduce information and consultation (IC) arrangements.

* 'Trade unions are not the sole channel for employee representasion.

* Ifa negotiated serclement is not possible, standard fallback rules provide for elected
representative Informacion and Consulration Forums (along the lines of employee
representative works councils).

¢ There is potential for employers to avail of direct forms of informarion and
consultarion ro suit local circumstances, or 2 mix of direct and representasive, so
long as employees are agreeable.

= Provision for the Labour Court to issue binding determinations in instances of
dispute/disagreement.

Dobbins (2009) argues that a controversial aspect of the legislation is the provision
thar negotiations on the establishment of an information and consultation structure
must be triggered by workers themselves, unless an employer chooses to establish such a
serucrure on & voluntary basis. Such a trigger mechanism musre take the form of a wrirten
request from at least 10 per cent of employees in an undertaking, subject to a minimum
of fifteen employees and a maximum of 100. Once such a request is submitred, the
employer is required to enter into negotiations ro agree an information and consulsation
procedure with employees or otherwise introduce the standard rules provided for in the
legislation.

Another area of controversy identified by Dabbins {2009, 2011) is the provision for
direct forms of information and consulation. For some time prior to its ransposition,
trade unions had long expressed their preference for independent and indirect crade
union representation as the best way to enhance information and consulration with
employees. However, the directive never envisaged char trade unions would be the sole
channel for employee representation.

A definition of employee representatives is provided in section 6. It requires thac they
be employees of the undertaking, elected or appointed for the purposes of the Act and
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thar the employer make suirable arrangements for the election or appointment of such
emplayee representatives. In unionised firms where it is normal practice for employers
to engage in collective bargaining with a trade union or excepted body representing
10 per cent or more of the employees in the undertaking, the legislarion provides that
employees who are union {or excepred body) members are entited 1o elect or appoint
from amongse their members one or more than one employees’ representative.

Dobbins (2009: 2) also observes that the fallback or standard rules in the legislation
provide whar he terms are ‘pretry strong “continental style” [information and consulration]
provisions, in the form of an elected representative enployee fornm composed of not
less than chree or more than thirty elected/selected employees™ representatives only,
who shall be employees of the undertaking’. Under these standard rules employers
are obliged to provide information and consulration on a range of issues, including
probable developments in regard to the underraking’s activities and economic sicuation;
the structure and probable development of employment within the undertaking and
any anticipatory measures envisaged; and any decisions likely to lead to substantial
changes in work organisation or contractual refacions. Although the frequency with
which an employee forum may meet on its own without an employer presence is subject
to the employer’s agreement, ‘the employer may not unreasonably withhold consent
to proposals made by employees or their representatives’ (Employees (Provision of
Information and Consulration) Act 2006). In addition, the employee forum is entitled
to meet with the employer at least twice a year with the employer obliged to pay for the
expenses of the forum, including those relating to members’ participation.

Direct Forms o INVOLVEMENT AND PARTICIPATION: DEVELOPMENT AND DIFFUSION

Direct employee influence encompasses any iniriatives designed to provide for personal
involvement by employees, individually or as part of groups, in decisions affecting their
jobs and/or immediate work environment. Such employee involvement may take a
variety of forms, e.g. empowerment, briefing groups and teamworking. As noted earlier,
direct involvement is generally instigaced by management and is driven by managerial
needs and objectives. Salamon (2000: 374) emphasises this point as follows:

This strategy may be referred to as descending involvement, insofar as management
invariably initiates che development for its own purposes (involvement is offered)
and, as part of the change, may transfer authority and responsibility from ieself to
the employees for a limited range of work-related decisions (methods of warking,
allocation of tasks, mainrenance of quality, etc.). However, the content of the
process is confined largely to the implementation phase of operational decisions
already made by management. This approach is intended to motivate the individual
employee directly, to increase job satisfacrion and to enhance the employee’s sense
of identification with the aims, objectives and decisions of the organisation (all of
which have been determined by management).

Direct involvement tends to be quite an amorphous concepe that may be used in
organisations to describe a wide range of activities that vary considerably in their scope
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and impact on industrial relations practice. Direct involvement initiatives are principally
confined to effores at improving upward and downward communicarions, with limited
provision for employee influence on che decision-making process (Dundon ez 4l 2008),

However, some direct involvement iniriarives do impact on the decision-making
process and it is this dimension of direct employee involvemenr thac is of most interest
from an industrial relations perspective. The terms most widely used co describe this

approach are ‘task involvement’ or ‘task participation’. Geary (1994: 637) notes:

Task participation is defined as opportunities which management provides ac
warkplace level for consultation with and/or delegation of responsibilities and
authority for decision making co its subordinates eicher as individuals or as groups

of employees relating ro the immediate work rask and/or working conditions.

Thus, task participation involves the devolution of greater control over work-related
decisions to employees. Employees are encouraged to become more acrively involved
in influencing decisions, contributing their opinions and solving problems ac the
workplace level. Workers are required o assume greater responsibilicy for the general
organisation and execution of wark, while also being expected to concern themselves
with broader enterprise objectives, e.g. improving productivity, controlling costs and
general organisational efficiency:

With TP [task parricipation], then, employces are granted more control over their
immediate work situation and are invited to parricipare in decisions that relate to
the organisation of work ac the point of production. Thus, workers may influence
the manner in which work is allocated, the scheduling of work and when ro rake
breaks. They are also actively encouraged ro seck solutions to problems and to
male suggestions that will improve the organisation’s efficiency. (Geary 1998: 3)

Sisson (1994) identifies two key forms of task participation. The first is consulrative
participation, whereby workers are given the opportunity to become involved in
decisions and malke their views known but are not involved in joint decision making.
The second is delegarive participation, whereby workers are empowered to make key
decisions without the need for management approval.

Delegative participation means that individual workers assume grearer auronomy in
their work. Within the broad parameters of the debate on task participarion, the growth
of interest in teamworking emerges as a major theme wich significant implications for
industrial relations. The concept of teamworking has its traditional roots in movements
designed co improve che quality of working life (Morley er /. 2004). While these early
developments mer with some support in councries such as the US and Scandinavia,
they had litde impact in Ireland (Geary 1996, 1999). In recent years there has been a
significant increase in teamworking (with employers now the key instigators), often in
pursuit of organisational change. This contrasts with eatlier initiatives thar were worker/
trade union driven and were designed to improve the quality of employees’ working life.
Teamworking is presented as an advanced form of delegative rask participacion, whereby
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workers make key decisions such as those concerning the selection of team members,
selection of ream leaders and the allocation of team roles and rasks. Geary (1996) argues
that teamworking initiarives in Ireland have been few in number and largely efficiency
driven rather than quality of work life/people driven. He further notes that Irish
developments have largely involved ‘tinkering ar the margins’ of existing work practices
and are confined to a handful of foreign-owned companies. Although teamworking is
somewhar more developed in some European countries, even there the developments
seem modest, with some of the more significant progress being in the automotive sector,
especially in Germany (Roth 1993; Womack er a/. 1990). In evaluaring the European
experience of teamworking, Geary (1996) identifies five imporrant issues.

1. The regulation of teamwork: The introduction of teamworking in Europe has
been achieved more through agreement with employee representatives rather than
via unilateral imposition. This is arrributed to the strength of collective employee
representation (especially works councils and trade union involvement in industry-
wide bargaining) in countries such as Germany and Sweden, which have led the way
in its introduceion.

2. The objectives of teamworl: Achieving a balance berween managerial goals of
improved efficiency and worker goals of improved quality of work life is a crirical
issue in facilicating the successful introduction of teamworking. In pardicular, it
appears that trade unions are more willing to engage in teamworking when it is not
used solely, or primarily, to achieve managerial aims.

3. Impact on working lives: Teamworking has favoured skilled workers and the
‘gender divide’ has been left relatively untouched, i.e. a major divide remains with
limited opportunities for women. However, some specialist caregories of staff, such
as engineers and accountants, have been transferred 1o line positions. Employers
have not solely relied on persuasion to incroduce reamworking, but racher ‘more
rraditional forms' of management control have also been utilised, such as increased
employee surveillance and more intense worls schedules. Overall, increased skill and
effort levels have been a common ourcome of teamworking, A number of posicive
changes may be associated with teamworking, such as improved working condirions
and job security, which can lead to productive efficiencies and encourage worlker
acceptance of teamworking,

-

Teamwork and management support: The European experience indicates thar
management commirtment and support is an absolute prerequisite for the effecrive
introduction of reamworking, 1f ceamworking is introduced as an ‘island solution’ it
has lictle chance of success, while line management ‘indifference and resistance’ is a
key impediment to the effective introduction of teamworking.

b

Integrating teamworking with HRM: The European evidence indicates that
teamworking is likely to be more successful where it is integrated with complementary
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changes in ather aspects of HR policy. In particular, a number of key policy changes are
identified: a shift from individual-based pay to team-based pay. significant investment
in training and development, and the maintenance of job security commirments.

Financial Participation

Financial participation’ is a generic rerm to describe mechanisms through which
employees can gain some form of financial or equiry share in their organisations chrough
vatious profic-sharing, share-ownership or similar schemes. Financial participation is
often seen as means of developing a sense of ownership among workers by giving them
a stale in their organisation while also integrating employees more fully into the market
economy. Indeed, increasing employee loyalty, commitment and morale through the
closer identification of employee interests with those of the organisarion is often a key
objective of many schemes.

However, financial participation of itsell will not normally allow for any significans
increase in employee influence, since employees will generally represent a minority
of the shareholders. Organisacions such as the John Lewis Parenership in the UK and
Donnelly Mirrors i Treland have long been known for their policy of sharing profics
with employees and other companies now offer share oprions or some other form of
profic sharing, such as Irish Cement, Dell Compurters and Abbotr Laborarories.

Salamon (2000) identifies two major reasons for the developing interest in financial
participation. First is an equity argument that workers should receive a share of the
profits or other positive ourcomes which they have helped to create. Second, such
schemes encourage employee co-operation with management strategies ro improve
performance. Two broad forms of financial participarion exist: the first is gain sharing or
profit sharing and the second is employee share ownership.

Gain-sharing or profit-sharing arrangements essentially reward employees for
improvements in organisation performance. While profic sharing is self-explanatory,
gain sharing refers o arrangements where payments to workers are contingent on some
measure of improvement in organisation performance other than profiss, Commonly
used measures ave changes in levels of ourput or value added. However, gain-sharing
arrangements may also be based on less obvious measures of performance, such as
lower accident rates or scrap/rework levels. Gain-sharing arrangements are commonty
linked to management actemprs to insrigate particular organisational change initiatives,
often embracing attempts to increase employee involvement and commitment. We
can identify a number of general abjectives underlying such schemes (Armscrong and
Stephens 2005):

>t encourage all employees to identify themsclves more closely with the company by
developing a common concern for its progress;

° o stimulare a greater interest among employees in the affairs of the company as a
whole;

= 1o encourage better co-operation between management and employees;

*  rtorecognise that employees of the company have a moral right to share in the profits
they helped ro produce;
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«  to demonstrate in practical terms the goodwill of the company to its employees; and
¢ to reward success in businesses where profitability is cyclical.

Such schemes have become particularly popular in the UK and the US and have been
linked to corporate successes using such criteria as marker share, profirabilicy and quality.

The second form of financial participarion is an employee share ownership plan
(ESOP). ESOPs involve the allocation of a proportion of company shares to employees
according o some agreed formula. In Ircland, the udlisation of employee share
ownership has traditionally been quite low {Gunnigle e 4/ 2002). However, some
growth was initially stiimulated by the Finance Acts of 19821984, which provided a
number of incentives to organisations and employees with respect to ESOPs. Subsequent
government measures have tinkered with tax exemption: limits, which impacts on the
incenrive value of such schemes. Howeves, despite some growth in ESOPs in recent
years, the overall scale is thought to remain quite modest {Gunnigle er 2 1997) and
is confined to a relatively small number of organisacions. Furthermore, in firms with
share ownership schemes, these are generally seen as being most common at higher
managerial levels.

Empirical Evidence

More recenr dara on the uprake of financial participation, teamworking and other forms
of direct employee involvement in Ireland are available from rhe Narional Employee
Worliplace Survey and the National Employer Survey (NCPP 2009; further informarion
is also available on the Gill & Macmillan website ac www.gillmacmillan.ie). The 2009
Employee Workplace Survey provides data on the perspectives and experiences of more
than 5,000 employees in the private and public sectors. Employees were asked about
the type of information provided by senior management and the frequency of such
provision (Tables 12.1 and 12.2). The findings indicate that a substantial proportion of
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employees are not regularly provided with key business or work-related information. For
examyple, less than half of private sector employees are regularly informed abour che fevel
of competition facing their firm and just over one-third of employees regulatly receive

informarion abour plans to change work pracrices.

Table 12.2
Frequency of Tuformation Provision — Public Sector (%
ey . Plans to Plans to Re- Plans to
The Budget | Plans to ‘ Organise Plans to
Introdace . Change
of Your Improve : Delivery Reduce
B . New : Work
Organisation | Services of Public s Staff
Technology Servi Practices
. .' ervices .
Regular basis 32.7 41.3 336 33.5 35.7 28.8
Occasienally, 21.8 33.5 - 325 32.4 34.5 . 25.1
Hardly ever 45.5 22.9 277 - - 275 | 239 35.7
Has nor arisen - 2.4 . 63 6.5 ] 5.8 : 10.4
Total - 100.0 100.0 100.0 100.0 100.0 ©100.0
Sosrce: NCPP (2010) - ' -

A useful source on financial participation and other aspects of information and
consultation among MNCs in Ireland is the work of Lavelle er /. (2009). This study
examined the incidence of three types of fAnancial participation in MNCs, namely
employee share ownership, profit sharing and share options (Lavelle er 2/ 2009; furcher
information is also available an the Gill & Macmillan website at www.gillmacmillan.
ie). This dara suggests a reasonable take-up of all three forms of financial participation
among both managerial and non-managerial employees, although these are clearly
more common among managerial categories. We also find differences berween foreign
and Irish-owned MNCs regarding share oprions, which are used to a greacer extent by
foreign than Irish MNCs. US-owned MNCs were most likely to use all three forms of
financial incentives, particularly employee share ownership.

This scudy also investigated the differing forms of communications found in MNCs
in Ireland (Table 12.3); furcher information is also available on the Gill & Macmitlan
website ac www.gillmacmillan.ie. The most commonly used communications mechanism
was meetings between line managers and employees, followed by newsletters/email,
systemaric use of the ‘management chain’, company incraner, management meetings
with roral workforce, artitude/opinion surveys and suggestion schemes. While this study
indicates a high level of utilisation of most communications mechanisms, regardless of
nationality, [rish MNCs made least use of almaosc all communicacions mechanisms when
compared to their foreign-owned counterparts. American companies were frequent
users of atticude/opinion surveys, while Irish MNCs reported a substantially lower level
of utilisation: one-third of Irish MNCs used artitude/opinion surveys, compared to
three-quarrers of foreign-owned MNCs. A broadly similar parrern emerges with regard
to suggestion schemes.
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HI1GH-PERFORMANCE WORK SYSTEMS, DIRECT INVOLVEMENT AND THE (QUALITY OF WORK
Lire

The concepr of high-performance work systems (HPWS) is closely associated with many
of the new ‘high-tech’ companies that emerged in the US from the 1970s {e.g. Apple,
Microsoft and Compaq). The essence of HPWS appears w lie in efforts to adopt a
culture of conrinuous improvement and innovation at all levels in the organisation.
This is to be achieved by a combination of work organisation and human resource
management practices to sustain and develop this culture, particularly reamworking,
qualiry consciousness and flexibilicy. It is argued thar a specific characteristic of HPWS is
a reliance on high levels of direct employee involvement in decision making (Lawler 1978,
1982). In evaluaring the impact of HPWS, a significant issue is their effect on employees’
worlz experience. It is particularly important to address the coupling of inidatives for
direct employee involvement with the application of management techniques designed
to improve quality and productivity, especially just in dme (JIT) and srarisrical process
control (SPC) systems. The introduction of these initiatives is generally rooted in the
premise that increased direct employee involvement and autonomy is consistent with
the use of JIT, SPC or related techniques. Indeed, the argument that direct employee
involvement/autonomy complements the use of JI'T and SPC is often a key selling point
in encouraging employees (and trade unions where these are present) to co-operare in the
inrroducrion of such approaches. However, such a complementary beneficial dynamic
may not necessarily exist.

In her seminal review of the implications of techniques such as JIT and SPC for
employees, Klein (1989: 60) argued that such changes in production systems do not
necessarily make for a more empowered workforce:

In Japan ... where JIT and SPC have been used most comprehensively, employees
are routinely organised into teams, bur their involvement in workplace reform
is rypically resmcted to suggestions for process improvement through strucrured
quality control circles or kaizen groups. Individual Japanese workers have
unprecedented responsibiliy. Yet it is hard to think of them exercising genuine
autonomy, that is, in the sense of independent self-management,
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Using examples from both the US and Japan, Klein found chat increased pressures and
constraints on workers were a common by-product of such manufacturing reforms. While
allowing for grearer employee involvement and autonomy than traditional assembly line
systems, they are not conducive to the high levels of employce empowerment often
thought to accompany a shift towards high-performance worlk systems. She observed:

True, under JIT and SPC, employees become more self-managing than in a
command and control factory. They investigate process improvements and monitor
quality themselves; they consequently enjoy immediate, impartial feedback
regarding their own performance ... They also gain a better understanding of all
elements of the manufacturing process. On the other hand, the reform process
that ushers in JI'T and SPC is meant to eliminate all variations within production
and therefore requires stricr adherence to rigid methods and procedures. Withia
JIT, workers must meet ser cycle times; with SPC, they must follow prescribed
problem-solving methods. In their pure forms, then, JIT and SPC can rurn
workers into extensions of a system no less demanding than a busy assembly line.
These systems can be very demanding on employees. (Klein 1989: 61)

This analysis challenges the thesis thac HPWS necessarily contribuce to an improved
work experience for employees. In particular, Klein identified important aspects of che
work experience that may regress or be lost as a result of reforms using SPC and JIT,
namely:

* individual autonemy may be reduced due to the elimination of inventories under
JT, resulting in less slack or idle time which in turn limits the opportunity for
workers to discuss issues, evaluare changes and make suggestions;

o ream autenomy may be reduced because of the greater interdependency berween
groups due to the absence of buffer inventories, with resulting work pressures
reducing the rime available to consider broader changes in the work system; and

o ability to influence work methods may be reduced because SPC sets steice guidelines
for working methods and procedures.

However, this analysis does not necessarily mean thar HPWS incorporating JIT and
SPC cannor positively impact on workers™ job experience. Rather, it points to the fact
that these techniques and systems may be applied in differing ways. Thus, the issue of
management choice is important. Equally important can be the role of workers and
rrade unions in influencing management choice as to the nature of the deployment
of these systems. It is plausible to argue thar unferrered management prerogative in
introducing so-called HPWS can contribute to a regression in employment conditions
and employees’ work experience. Klein (1989) argued that the key to improving
employee involvement and auronomy when instigating HPWS is to provide for greater
collaboration between teams and to allow greater opportunity for reams and individuals
to propose and evaluate suggestions for changes in the work process and in the conducr
of different jobs.
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In other words, the application of new work systems is best facilitated through some
combination of direct and indirect forms of employee involvement and participation.
This echoes Geary’s {1996, 1999) analysis based on the Eusopean collectivist experience.
In such settings, he suggests that a crirical issue in teamworking, is the development of
stragegics for dealing with employee representatives/trade unions. Employers commonly
object to the involvementc of erade unions in work reorganisadon and teamworking on
the grounds that it is too titne consuming and slows the process of organisational change.
However, Geary points to the off-setting benefits of union involvemenr based on the
European experience. First, erade unions/employee represenratives have experrtise thar
can benefit the process. Second, they can legitimise the ‘necessity of proposed change’ to
their membership. An additional benefit is that such involvement forces management to
integrate HR/industrial refations considerations more centrally than might otherwise be
the case. Geary raises the critical question of how to involve employee representarives/
trade unions in the introduction of work reorganisation initiatives such as teamworking,
Since, in the Irish and British context such changes were traditionally thrashed out in
the collective bargaining arena, he questions whether new institutional arrangements
need to be developed. In many of the European countries thar have experimented with
reamwork, there is an instirutional separation between collective bargaining and the
workplace. Thus, collective bargaining issues are frequently the remit of union—employer
bargaining at industry level, while working arrangements tend to be dealt with through
representative structures such as works councils in Germany and enterprise commirrees
(Comité denterprise) in France. Turning specifically o the Irish contexr, Geary poses a
series of questions on this dilemma:

«  (Can the introduction of teamworking be produccively discussed through traditional
‘adversarial’ collective bargaining arrangements?

» s there a need for works council-type arrangements?

»  Are Irish managers ready for this type of joint regulation?

= Is it beteer if the structures used to inform employees are employee based and not
strictly union based?

Clearly, many of these issues formed the nub of debates during the transposition of
the EU Directive on Information and Consulration inro Irish law, as discussed earlier
(Dobbins 2009, 2011). More derailed analyses on the applications of HPWS has been
co-ordinated by schelars at Dublin City University and che University of Limerick (see
Armstrong et al. 2010; Guthrie et a/. 2009, 201 1; Liu ez af. 2009; further informacion is
also available on the Gill & Macmillan website at www.gillmacmillan.ie).

WOoRKPLACE PARTNERSHIP

Arguably the most significant development in Irish industrial relations over the last two
decades was the sequence of national-level social partnership agreements, principally
involving trade unions, employers and government, from 1987 to 2009 (see Chaprter
13). While national-level social partnership had become well established by the mid-
nineties there was a failure to replicate the consensus/partnership model at workplace
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level (i.e. creare workplace parenership) despite numerous initiatives o this effect
(Gunnigle 1998b; Roche 2007b, 2008a). Roche (1995: 5) observed thar che Irish model
of social parmership was somewhar narrow, involving only the top levels of union and
employer bodies, and had not significantly impacted on developments in enterprise-
level industrial relations. He described the Lrish model as ‘truncared” social parenership,
inferring that employer—union relations ar enterprise level continued to be characrerised
by adversarialism despite the existence of narional-level parmership.

In traditionally velunrarist induscrial relations systems such as in  lreland,
workplace parcnership tends to be characterised by a combination of indirecr and
direct employee participation and invelvemenc iniciatives. These include acrive co-
operation between management and employee representatives including trade unions,
teamwerking and other direct involvement inidatives like suggestion schemes. They
are supported by a variety of complementary HRM practices, including the use of a
range of communications mechanisms, access to training and development and possibly
commitments to employment tenure (Dobbins and Dundon 2011). Proponents of
partnership often point to deficiencies in the adversarial induscrial relarions model, in
particular the apparent dominance of distributive bargaining on short-term issues and
its emphasis on dividing limired resources (Kochan and Osterman 1994; O’Donnell
and O'Reardon 1996). It is suggested that this approach leads the parties ro develop
adversarial positions, believing thac any gains can only be made by inflicting losses on
the other party (Fisher e @/ 1997; Kochan and Rubenstein 2000). Indeed, distributive
bargaining reflects the very essence of the traditional pluralist-adversarial model: claims,
offers, bluffs, chreats, compromise, movement, agreement or conflicr (see Chaprer
11). In conuast, advocates of parmership at enterprise level posic that integradve/
collabarative approaches represent a more attractive alternative, with their emphasis on
exploring common ground and secking solutions of mutual benefit for both employers
and workers (Kochan and Osterman 1994). It is further argued thac this new model
allows both sides ro break out of the traditional adversarial relationship through the
adoprion of a partnership model based on ‘mutual gains’ principles, as follows:

» employers recognise and facilitate worker and trade union invelvement in strategic
decision making;

« workers/trade unions commic cthemselves actively to productivity improvements;

» the gains of productivity improvements are shared between employers and workers;
and

»  productivity improvements do not result in redundancies, but racher employers
actively seek new markers to keep workers gainfully employed.

In essence, the mutual gains argument on which workplace partnership is based is
that worleers and trade unions acrively pursue with management solutions to business
problems and apprapriate work re-organisation in return for greater involvement in
business decisions and in the process of work re-organisarion. It is characrerised by a
strong emphasis on consensual decision making using integrative racher chan distributive
approaches in managemenc—union interactions and negotiations.
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The Characteristics of Workplace Partnership

In analysing the ‘ideal-typical’ characteristics of enterprise-level workplace parenership,
Gunnigle (1998b) idensifies three principal dimensions: strategic impact, role of trade
unions/employee representatives and levels of institutional sophistication.

Employee and/or trade union involvement in the strategic decision-making process
is probably the key element that characterises a highly developed ‘strategic’ worlplace
partnership approach. The focus on high-level scrategic decisions is important and serves
to differentiate ‘scracegic partmerships’ from lower-level workplace partnerships that focus
on aperational-level decisions, such as chose related to work organisation or qualiry. Thac
is nor to say that operational workplace issues cannot be a focus of strategic partnership
arrangements, but rather to indicate that the ‘strategic’ element refers to partnership in
making long-term strategic decistons that impacr on the furure nature and direcrion of
the enterprise as a whole. As McKersie (2002: 111) notes, a critical feature of strategic
parrnership is union or employee involvement in key corporate decisions, with trade
unions having the ‘opportunity to challenge or confront management before a decision
is made’.

Given the critical role played by the Irish crade union movement in national social
partnership, unions are generally seen as an equally important facet of the development
of worlplace partnerships. Indeed, trade unions have played an importane role in
promoting the idea and providing an instirutional stimulus for the introduction of
workplace parenership arrangements (Dobbins and Gunnigle 200%; Roche 2008a).
However, much of Ireland’s industrial development has been led by foreign-owned firms,
many of which are non-union. In the Irish non-union sector there are many organisations
that claim to have well-developed management—employee partnerships. Many of these
firms claim to deploy something along the lines of whar have been labelled non-union
‘high commirment systems’ (Cutcher-Gershenfeld and Verma 1994). These inevirably
have cheir roots in the US and place the primary focus on facilitating direct employee
involverment in operational decision making at workplace level. However, it is often
difficult ro discern the existence and nature of such partnerships, since most accounts
are based solely on a managerial perspective. As such, these cases present difficulties in
evaluaring the nature and extent of partnership.

Another critical dimension of effective workplace partnership concerns the extent
to which there are well-developed institutional arrangements to facilicate a partnership
approach. The non-union high commitment system relies primarily on direct employee
involvement through teamworking and problem-solving groups — it does not normally
involve formal representative scructures (Cutcher-Gershenield and Verma 1994).
However, in high-level workplace partnership (which provides for employee involvement
in decision making), one would expect to find more formal strucrures. In unionised
firms these structures normally exist in addition o established collective bargaining
arrangementss. For strategic partnership, one would expecr ro see provisions for union or
worker representation at board level. An extract from a joint union/employer task force
paper berween Communicarions, Energy and Paper {CEP) Union and Bell {(Canada)
illustrates this point:
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[Union-management partnerships need o] involve, through the corporate steering,
committee and other exchanges of information, appropriate union executives
in planning, strategy, training, and policy formulation in areas such as quality,
human resources planning, new technelogy, major product development and
matket changes, and strategic alliances with other telecommunications companies.
(McKersie 1996: 1)

Another key distinction is that these partmerships are av the corporate level where key
business decisions are made thar affect the viability of the enterprise. To support well-
developed partnership arrangemenss ac the operational level, one mighr also expecr to
see the development of management—employee/union institutions to facilitate joint
decision making. However, wotkplace partnership arrangements, particularly those
of an operadonal nature, need not necessarily be underpinned by complementary
institutional arrangements (Dobbins and Gunnigte 2009).

One can point to arrangements for periodic management—employee briefings where
the focus is on informartion sharing and consultation. Such approaches do not normally
provide for joint decision making. Management informs employees, discusses issues and
considers employee or union opinion bur retains prerogative in decision making.

It is possible o identify two additional and important components that may
form part of workplace partnerships: gain sharing and job security commirments. As
mentioned earlier, gain sharing broadly incorporates arrangements that reward workers
for improvements in enterprise performance via profic sharing, share ownership or some
other reward mechanism, Such schemes are cridical in giving effect to an underlying
principle of partnership, namely that the gains from improved performance are shared
berween employers and workers. In 1998 John O'Dowd, then director of the National
Centre for Partnership, suggested that one of the key clements for successful workplace
parinership is reasonable assurances of employment security so thar employces will
not be constrained by a sense of insecurity from making a significant contribucion
to organisational improvement. Although job security commitments are said wo form
part of the workplace parmership equation, there is lirtde evidence of these being
widespread {Waltace 1999). McCartney and Teague (2004) note that ‘despite the use of
innovative work practices, neither employer-volunteered job security pledges nor, more
surprisingly, union-negotiated job ownership rights are particularly common’. The issue
of job guaranrees seems to have fallen into disrepure in the early 1980s when, faced with
the downturn in the economy, such agreements proved illusory. Turlough O'Sulfivan,
then IBEC director general, said:

Management in companies have a clear view of optimum employment levels,
and optimum manning levels, and therefore, they would not generally get into
a negotiation where something other than oprimum manning levels might ensue
... The concepr of building in an excess of fat, or whatever else you want to call ic

. to be fair, it's not something that trade unions here would push for. (Wallace

1999: 14)
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Pressures for Workplace Partnership

In evaluating the pressures for workplace partnership one can identify a number of generic
stimuli. First, the decline in trade union penerration has prompred the union movement
ro seek mechanisms to increase their legitimacy and representativeness at both enterprise
and national level. Second, we have noted the increasingly competitive environment
facing organisadions. This has placed pressure on organisations o reconfigure their
industrial relations policies in order to facilitate improved performance and productivity.
Third, MNCs have promoted comperition between branches and plants in differing
countries as a corporate policy. Finally, there is the pressure of industrial restructuring,
This arises from at least two sources: technological change, involving che rundown of
older industries, and social dumping, involving the relocation of processes and even
services {such as IT support) to low-cost locations.

In addressing these challenges, workers and management have on occasion been
effecrively thrown together to jointly try to stave off threats by increasing efficiency and
containing or reducing labour costs. One way for unions to respond o these challenges
is to seek to have an input in these changes rather chan opposing them; in other words, to
engage in collaborarive bargaining. The same holds for management - they can atcempe
ro force through unilaceral change but this may be resisted and be destructive. It can also
lead to the parties having to subsequently engage in negotiations, with the risk thar the
climate for such negotiations is damaged.

Since the mid-1990s narional social partnership agreements in Ireland began to
develop a more explicit focus on issues of employment and competitiveness. As part
of the process for agreeing the Programme for Competitiveness and Work (1994),
a Joint Declaration was issued by IBEC and ICTU that recognised the importance
of increased employee involvement in addidon to greater competitiveness for the
effective development of the enterprise, increased job sadisfaction, closer identification
of employees with the organisation and a safe and healthy work environment. The
union movement placed the development of workplace-level partership to the fore in
the next agreement, Partnership 2000, which explicicly sought o ‘extend parmership
arrangemenes at enterprise level (Department of the Taoiseach 1997) and provided an
explicit definition of partnership, as follows:

Partnership is an active relationship based on recognition of a common interest to
sccure the competitiveness, viability and prosperity of the enterprise. It involves a
continuing commitment by employees to improvements in quality and efficiency;
and the acceprance by employers of employees as stake holders with rights
and interests to be considered in the context of major decisions aftecting their
employment. (Department of the Taciseach 1997: 52)

‘The next agreement, the Programme for Prosperity and Fairness (PPF) 2000, sought
to follow chrough on this agenda. IBEC and ICTU commirted themselves ‘to work
together to develop guidelines o assist companies in embarking on and successtully
putting in place partnership arrangements’, including ‘financial participacion measures’
(Department of the Taoiseach 2000: 15). The agreement enhanced the role of the
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Narional Centre for Partnership, which was renamed the National Cencre for Parenership
and Performance (NCPP). Equally, che subsequent agreement (Sustaining Progress
2003) reaffirmed rhe ‘commitments under previous national agreements’ and declared
‘thar the Nacional Centre for Partnership and Performance will play an increasing role
in supporting this process’ (Depactment of the Taoiseach 2003: 77) in conjuncrion with
ICTU and IBEC,

These provisions in centralised agreements represented a concerted atternpt to promote
workplace partnership in Ireland. However, none of the agreements provided for any
legislative requirement for partnership, which differs from countries where employee
participacion has raken root. As such there remains the moot question as to whether a
system of partnership can be brought about through voluntary (centralised} agreements
or whether legislation is required. Certainly the quire limited and patchy cake-up of
workplace partership arrangements in Ireland suggests thae such arcangementcs are
unlikely fo rake root without stronger regulatory support.,

The Diffusion of Workplace Partnership

There is a limited but growing body of empirical research thar, either directly or
indirectly, explores developments in workplace partnership. In this section we present

Table 12.4.
Hmzc{lmg Won .(p!mﬂ Change in Unionised Establishments _

How Change Is Handled (%)

I\;I:::rtg;al?ii:t ;a:g:e;::leg Partnership Inv](?ft:rtl::ent
Operational Issues
Pay levels 17 62 11 10
Payment systems 21 40 18 22
New plant and technolog 48 13 11 27
Working time 8 38 16 38
Worl practices 13 23 20 41
Numbers employed 65 13 14 8
Employee involvement 26 14 14 46
Promeortion stractures and 77 8 11 5
criteria
Strategic Issues
New products/services 62 2 8 2¢
Setting business rargets 71 3 3 2
Identifying ways of realising 47 4 8 41
targets
Plans regarding mergets, 92 L 2 6
acquisitions or divestments
Source: Rache and Geary (2002: 73)
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a summary overview (further information is also available on the Gill & Macmillan
website at www.gillmacmillan.ie).

Although a lictde dated, the UCD/ESRI Waorkplace Survey {Roche and Geary
2002) remains one of the most comprehensive sources of information on the diffusion
of workplace partnership. This study investigated owelve key areas of workplace
change, and where change had occurred ir examined the predominant approach used
by establishments ro handle workplace change. This study looked at four optional
approaches to handling change:

*  managementr prerogative: change decisions made solely by management;

= rraditional collective bargaining;

»  partnership: engaging with trade unjons to introduce change by consensus; and

= direct involvement: decided by management with the direct involvement of
employecs.

The data on workplace change in unionised establishments indicares that parmership
approaches are very much the exceprion racher than the rule (Table 12.4}. Ir also
appears that where partnership is used, it eccurs more in relation to operational rather
than straregic issues. In contrast, we Aind much higher levels of utilisation of direct
involvement in handling workplace change, both in relation to operational and strategic
issues.

Looking ar non-union establishments, we find even greater use of direct employee
involvemenr, which occurs in relation to both strategic and operational issues (Table 12.5}.

Tablcll:’i e g S S
Hmzdlz:zg Wark plac .C/J:lrzge 171 Nan “union Estzzblzsbmemj o
“iHow Clnnge Is H:mdled (%)

Manacremeut Prero g’ltwe

i Difécf-lnvqlvénient s
OPcranonn] ]ssues'{: i S

Pay levels

Paym(_zn.;_ systemns

New plarit and technology

Worlking time -

Work pf_;l'i:_tiét_.zs__'

Numbers employed.

Empioycc mvoivcment

Promotion. strucrures and cnter;a

Strategic Issucs

New . products/sew:ces

Settlng busmess target.s

Identifying ways of reallsmg targers

Plans regardmg mergers, acqu:smons_: L
or divestments. . S
Soiree: Rocke and Gmry (1998)
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Nevertheless, management prerogative remains the most widely pracrised means of
introducing workplace change and particularly so in regard to strategic issues. The study
also looked ac how employers hoped to handle future workplace change. Respondents
in unionised establishments indicated a clear preference for partnership approaches
or direct employee invelvement rather than collective bargaining, This was especially
strong with regard to operational martters. Respondents in non-union establishments
revealed a strong preference for greater use of direct employee invelvement.

An IBEC study in 2002 found that 22 per cent of companies surveyed operate a
formal partnership arrangemens (informartion direct from 1BEC). Thirg-seven per
cene of formal partnership arrangements were in unionised companies and 34 per cent
in larger companies. They report that partnership is more likely to be found in the
traditional manufacturing sector and least likely in the financial services secror, It is
slightly more common in indigenous companies {26 per cent) than in foreign-owned
companies (21 per cent). IBEC suggests that these figures disguise the high incidence of
informal employee involvement arrangements (informarion direct from IBEC).

There is a close correspondence with 2003 and 2009 NCPP surveys. The most recent
NCPP Nartional Employer Survey, conducted in 2009, found that jusc 16 per cent
of private sector employer respondents teported the presence of formal partnership
committees’ (equivalent to employee information and consultation bodies), with 34 per
cent of employers reporting they have some ‘informal” parinership arrangement (NCPP
2010). This is broadly equivalent to when a similar question was asked in the 2003
NCPP study.

However, when we leok ar the NCPP Nartional Employee Survey also conducred
in 2009, just one-fifth (21 per cent) of employces reported the presence of formal
partnership institutions at their workplaces (see Table 12.6). The NCPP data indicates
that pactnership insticutions are much more common in the public secror, where
over 40 per cent of employees reported their presence, as compared to private secror
organisations, where only 16 per cent reported their presence. The NCCP data indicate
that just 4 per cent of employees are personally involved in such forms of employee
representation. This is down from 6 per cenr in 2003, indicating a decline in workplace
parenership over the period. This may be due to a variety of factors, particularly the
onset of the global iinancial crisis and its detrimental impact on employment, pay and
other aspects of HRM (Gunnigle er #/. 2013; Roche er al. 2011), plus the continuing
decline in both trade union density and influence.

Summary data on the incidence of formal partnership institutions by sector and
organisational size indicate that employees were more likely o be involved in formal
partnership commirtees in large privare sector firms or public sector organisations
while employees working in hotels/restaurants, financial and other business activities,
construction, and small firms were least likely o be thus involved.

Mote in-depth empirical evidence on direcrand indirect forms of employee involvement
and participation up to and including formal workplace partnership arrangements has
been gathered by a team led by researchers at NUI Galway and Queens University, Belfast
(Cullinane er af. 2012; Donaghey er «/ 2011; Dundon et /. 2008; further information
is available on the Gill & Macmillan website at www.gillmacmillan.ie). The specific issue
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of worlplace partnership in Ireland has been explored in recent work by Tony Dobbins,
John Geary and Aurara Trif, among others (cf. Dobbins 2008, 2010; Dobbins and
Dundon 2011; Dobbins and Gunnigle 2009; Geary 2008; Geary and Trif 2011).

CoNcLUDING COMMENTS

This chapter has investigated the nature and extent of employee involvement and
participation, with particular emphasis on the Irish context. We have identified a range
of initiatives used in organisations to facilitate employee involvement and participation,
their evolution over time and the regulatory environment underpinning such iniriarives.
We have also considered the issue of workplace partnership and reviewed research
evidence on its diffusion in Ireland.



CHAPTER 13
National Collective Bargaining

INTRODUCTION

This chaprer explores selected elements of collective bargaining theory before proceeding
to examine the evolution of national bargaining and contemporary developments. As
we have seen, collective bargaining is a mechanism to reconcile the divergent interests
in the employment relationship. Its principal feature is that terms and conditions of
employment are determined collectively, not individually. For a modern state, it
has importance outside of the individual contract of employment, since wages and
conditions of employment set under collective bargaining can have major impacts
on public finances and the comperitiveness of an economy. The outcomes from wage
determinarion, whether through collective bargaining or otherwise, also affect income
distribution within a society and contribute to the extent to which a society is more or
less egalitarian. The nadonal context for collective bargaining came to the fore in the
1970s and its importance was accentuaced during the period of social partnership from
1987 to 2008. These agreements have been both credited with the economic success
of the Celric Tiger and blamed for the current economic crisis. Although formal social
partnership agreements are no longer in place, the narional level continues to have
relevance {especially in the public sector) and the interactions berween social acrors
during social parenership continue to influence current pay determination.

THEORETICAL OVERVIEW

There are a number of definitions of collective bargaining that stress different aspects
of the process. Sidney and Beatrice Webb were the first ro analyse the topic in detail.
They saw collective bargaining as being the means unions used ro achieve their objective
of ‘maintaining and improving the conditions of their members’ working lives’ (Webhb
and Webb 1897: 1). Flanders (1968) challenged the Webbs' definition, claiming that
collective bargaining is primarily concerned with rule making. This perspective is
reflected in the ILO {1973: 7) description of collective bargaining as involving ‘the
negotiation of an agreed set of rules to govern the terms of the employment relationship,
as well as the relationship between the bargaining parties themselves’. Whike collective
bargaining has more than economic aspects to it, arguably the pursuit of improvement
of terms and conditions of employment (as set out by the Webbs) remains its raison
dére (Fox 1975).

Gunnigle and Flood (1990: 227) refer ro collective bargaining as ‘the process through
which agreement on pay, working conditions, procedures and other negotiable issues are
reached between organised employees and management representatives’. That collective
bargaining is generally conducted with a view to reaching agreement does not exclude
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the possibility of the use of industrial action. Pluralists consider that collective bargaining
redresses the disparicy of power berween capital and labour, although thete is a vigorous
debate in the industrial relations literature as to whar extent this is achieved in practice
(Clegg 1975, 1976; Fox 1974}. Clegg (1975: 311) argues that the grear advantage of
collective bargaining is that compromise and agreement is the norm despite the absence
of any assurance that compromise and agreement will result from every negotiation. He
further contends thar this elemenrt of pressure is viral 1o collective bargaining (Clegg
1976).

A key concepr in examining collectve bargaining is bargaining strucrure. This
describes the framework in which negotiations between employers and organised
workers take place (Parker ez 2. 1971). Bargaining structure has four aspects: bargaining
form, bargaining scope, bargaining units and bargaining levels (Parker ez «/ 1971).
Bargaining form describes the degree of formality of an agreement, which may vary from
informal unwritcen understandings o formal and comprehensive written agreements.
Custom and practice can vary the application of collective agreements and can even be
incorporated in the individual contract of employment (see Chaprer 7). In general, the
higher the bargaining level within an organisation, industry or country, the more likely
it is that the degree of formality will be greater. Bargaining scope relates to the range
of issues to be covered, which may be comprehensive or limited in range. A bargaining
unir refers to the group of workers to be covered by a collective agreement. A bargaining
unit may be narrow or wide, e.g. covering all fitters in a single company, all manual
employees in an industry or all qualifying public sector worlers {as is the case in the
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Croke Park Agreement). It may involve a single union, a group of unions or, for thar
marrer, a confederation of unions such as ICTU. The term ‘bargaining unic’ can also
be applied to employers, where bargaining may rake place with a single employer or
with a number of employers — the latter is referred to as multi-employer bargaining.
Multi-employer bargaining is generally associated with an industry, secior or narional
bargaining.

For the purpose of this chapter, the most imporant aspect of bargaining scructure is
the level ar which bargaining takes place. Tr is useful to view bargaining as taking place
at the level of either the workplace/enterprise, industry or nationally. This is of course
a simplification, since bargaining can overlap and take place ar multiple levels. In chis
regard, it is common for agreements reached ar a higher level w be applied through
further negotiation at the level of the workplace. Such a process can allow for individual
adapration of national agreements to local circumsrances while retaining the incegricy
of the national agreement. However, it can also undermine the integricy of national
agreement — most notably in the case of wage drift, which happened widely in the 1970s
and will be discussed later.

CENTRALISED BARGAINING

Centralised bargaining involves negotiation between representatives of trade union
confederations (ICTU in Ireland) and employer associations {primarily IBEC in freland).
It has been rypified by attempts to adopr a corporatist approach to collective bargaining.
Corporatist arrangements, however, go beyond the mere level ar which negoriations take
place. They typically arrempr to:

* integrate government intervention in collective bargaining so that negotiations
become wripartite;

o csrablish a consensus on economtic and social issues in pursuit of 2 ‘narional interest’;

= promote a debare over broader issues, such as macroeconomic policy, industrial
policy and employment promotion; and

» make provision for pay increases, rypically raking account ot broader issues such as
rates of raxation and welfare provision.

Thus, centralised bargaining is inextricably bound up with a greater involvement by
government in the industrial relations process chan a simple voluntarist model implies,
and corporatism extends this involvement. We now turn to examine corporatist theory
and the role of the state in industrial relations,

COLLECTIVE BARGAINING AND THE ROLE OF THE STATE

While collecrive bargaining may take place ar differing levels, a major factor determining
which level dominates is the approach governments choose w adopr (Crouch 1982;
Schmicter and Lehmbruch 1979). There ate three broad oprions open to government.
One is non-intervention, or whar practitioners call ‘free collective bargaining’. The rerm
‘volunrarism' is sometimes used but it can cause confusion, since that term also describes
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minimal intervention by the law. A more formal and accurare term used to describe non-
intervention in collective bargaining is ‘liberal collectivism’ (Palmer 1983). This refers to
a sicuation where governments leave the regulation of industrial relations to unions and
employer organisations. Roche (1989: 116) refers to this as an ‘auxiliary’ approach. He
highlights the face that Irish governments prior to the 1970s, while generally adopring
a non-interventionist approach, did not abstain from efforts to influence employers
and unions. However, these efforts were limited, with the most notable being frequent
exhorrations for the parties (invariably unions) to esercise wage restrains,

Liberal collecrivism (free collective bargaining) came under pressure in Europe as
a result of the success of Keynesian demand management policies employed in the
aftermath of World War 1. These policies were designed to prevent a recurrence of the
economic distocation of the Grear Depression of the 1930s. Keynesian policies in the
1950s and 1960s led o unprecedented levels of ‘full employment’, which increased
the power of organised labour. Employers could no longer rely on what Marx called
the ‘reserve army of the unemployed’ to constrain the growth of wage rates. Initially
governments addressed this by allowing a degree of inflation to maintain economic
growth and full employmenr However, by the 1960s, countries were beginning to
experience ‘stagHation’, i.¢. limited growth combined with growing inflation, Faced
with this problem, governments had two alternatives to liberal collectivism: ‘to move
in the direction of grearer state intervention in collective bargaining or o jettison the
commitment to full employment’ (Roche 1989: 116).

Table13.1

_-xesolutmn bod:es fois Steengthen dispure

individual Liberalism

Jettisoning the commitment to full employment meant imposing ‘discipline’ on labour
markets and curbing the power of organised labour, namely trade unions. This involved
the adoption of an approach varyingly described in the industrial relations liceracure as
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“ndividual liberalism’ (Palmer 1983), ‘marker liberalism’ (Rollinson 1993) or ‘market
controf’ (Roche 1989), The use of differing terms can be somewhat confusing, but they
all represent the expression of a common laissez-faire neo-liberal economic philosophy
that emphasises the primacy of markecs. This is the principle underlying modern neo-
classical economic theories ~ notably the monetarism of Milton Friedman, which
became widely influential in the 1980s. In the neo-classical view, supply and demand
is the ultimare arbicrator of the competing interests of capital and labour. Labour is a
commodiry to be bought or sold. Wage rates and rerms and conditions of employment
are to be determined by the market. Trade unions and collective bargaining are seen as
distorting the market and governmenes should move to limit their influence.

In keeping with the laissez-faire doctrine, direct involvement by the state in industrial
relations issues is to be avoided. Instead, indirect policies are to be applied. These include
the restructuring of older uncompericive industries and the adoption of a right monerary
policy. A tight monetary policy would mean thar companies thac conceded too-high
wage increases in negotiations with unions would become uncomperitive and would fail.
Such thinking informed the Thatcherite revolution in British industrial relations from
1979 onwards (Roche 1989). The economic restrictions were augmented by legislation
rolling back the trade disputes immunicies previously conferred on trade unions and
placing successively tigher legal obligations on strike action, Inirially, these legislative
measures were promoted on the basis of enhancing union democracy buc it quickly
became apparent they had the aim of weakening rrade unions.

[ndividual liberalism promises greater flexibility and superior economic performance,
but as Crouch (1982) points ou, it subordinates employees o the control and authority
of the owner and promotes an employment relationship that is at best parernalistic
and at worst exploitative. Tt is, in effect, unitarism at a state level. Although no Irish
government has deployed a strategy of thoroughgoing marker {iberalism to dare,
ic would be a mistake to suggest that market forces have not affected the naure of
Irish industrial relations. The open nature of the Irish economy, globalisation and
EU comperition policy have been powerful forces in shaping the nature of collective
bargaining (McDonough and Dundon 2010). This process of adaptation can be seen
in the union ‘givebacks’ of the 1980s. They are also evident in the responses to market
liberalisacion and privatisation in the 1990s, such as union-management engagement
with new forms of work organisation and attempts to develop workplace partnership
(Hastings 2003). More tellingly, the economic crisis thar has engulfed the stare from
2008 has placed collective bargaining under considerable pressure; in much of private
industry, it was effectively suspended after 2009 as most companies froze wages.

Corporatism

The origins of corporatism can be traced back to diverse sources, most notably the
Social Christian tradition in the papal encyclical Rerum Novarum issued in 1893
by Pope Leo XIIL Corporarist ideas were (and are) opposed to norions of atomistic
individual comperition inherent in laissez-faire economic theories and che class conflicr
of Marxism. In congrast to classical economic theories, they recognised the legirimacy
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of collective organisations representing workers and employers. Corporatism was
concerned with avoiding class conflict and it preached social harmony under organised
and representative structures of workers and employers, co-ordinated by the state. These
ideas continue to inform modern corporatist thinking,

The mass unemploymenrt of che 1930s threatened the stbility of the liberal
democracies and led to the emergence of fascism in a number of European counries,
notably Iraly, Germany, Spain and Portugal. fascist countries turned 1o a form of state-led
corporatism to produce ‘social harmony’. In this type of corporatism, free trade unions
were abolished or severely restricted and the state acred as the conerolling influence
in regulating labour management relations. In effect, dicrarorship was excended to the
labour market. Panitch (1979 120) notes char the fascist states ‘gave a rude answer
the question of how the social harmony trumpered in theory would in fact come to
replace the comperition and class conflict of capiralist society”. It was no surprise that
after 1945 there was a strong appreciation of the merits of independent trade unions
and free collective bargaining as essential pillars of democracy acting as a brake on the
excessive power of capital. In contrast, the associations with fascist auchoritarianism led
to the concept of corporatism being viewed in overwhelmingly negative and pejorative

terms post-World War [T (Panitch 1979; Schmicter 1979).

Neo-corporatism

By the 19705 political sciencists and industrial relations scholars had begun to resurrect
some corporatist ideas under the term of ‘neo-corporarism’, or new corporatism
(Schmitter 1979). The re-examination of corporatist ideas was driven by the examples
of a number of northern European states in the 1950s and 1960s, most notably Sweden.
Sweden had strong trade unions with high union density and equally strong employer
organisations. Collective bargaining played a major role in the Swedish economic model
and there were none of the dire predictions inherenc in neo-classical economic theory.
In fact, the economy had enjoyed remarkable economic success and modernisation.
Sweden also seemed ro finesse the problems of stagflation that afflicted other European
countries, notably the UK,

This was achieved through a ‘political exchange’, which involved unions exercising
wage restraint in return for commitments from governments to pursue full employment
and a high level of welfare provision. Management were allowed a largely free hand in
the workplace and modernisation and technical innovation were embraced by trade
unions. High taxation levels allowed the state to deliver enhanced standards of educarion,
health, pension, housing and other entitlements, producing a high ‘social wage’ that
compensated for wage restraint. There was also a large element of wage solidarity, with
wage differentials being squeezed and overall income differentials being narrow. This
led o lower levels of social and economic inequality than aleernative models based on
liberal ideas. Successful corporarist arrangements, as in Sweden, can be seen as being
held rogether by a *virtuous circle’ of full employment and high welfare provisions,
which had the effect of legitimating and reinforcing the unions’ policies of wage restraint
and government intervention (Roche 1989).
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DirrERING FORMS OF NEO-CORPORATISM

We can distinguish between different forms of corporatism: sacial corporatisin as in
Scandinavia and liberal corporatisn as in Austria and the Necherlands (Peldkarinen er al
1992). Social corporatism is based on a political and ideological analysis thar perceives
conflice as endemic to capital-labour relations and where compromise arises from a
position of power on both sides. In this model, corporarism acts to insticutionalise
conflict as part of a democratic class struggle (Korpi 1983). In conrrast, liberal
corporatisim is based on the view that there is essentially a commonality of interests
between capirat and labour (Pelkarinen er @/ 1992). In liberal corporatism there is
a gradual institutionalisation of a consensus, particularly berween leaders racher than
members of organisations. The management of economic adjustment and the sharing
of burdens and rewards are concrolled by the elires at the top of hierarchies of interest
organisations. The gains go chiefly to insiders, reflecting the relative power of peak-level
federarions {unions such as ICTU and national employer organisations such as IBEC)
and their member organisations. There is an absence of (or only weak commitment
to0) egalitarianism, resulting in the preservation of existing disparities in wealth and life
chances (Turner and Wallace 2000).

ConTEMPORARY CORPORATIST DEVELOPMENTS

The redistributive and solidaristic policies of social corporatism came under threar
following the 1970s. In Sweden, the employers broke from che system that had previously
been fauded and industry-level bargaining replaced national bargaining as the dominant
wage derermination mechanism. By the mid-1980s ic appeared that neo-corporatism
as a specific political and economic approach to economic management had declined
in many European countsies (Golden er a£.1999). However, by the 1990s, corporatism
had ‘undergone an astonishingly lively and broad based revival’ with the emergence
of what are called national social pacts in a number of countries (Pocher and Fajertag
2000: 9). Social pacts involved cenrralised agreements between governments, trade
union confederations and employer organisarions. These social pacts have been analysed
under the term ‘competirtive corporatism’ and are attribured to increasing competition
in a global market (Turner 2006; Turner and Wallace 2000). Comperitive corporatism
is a scarch for an alternative or ‘third way' to the neo-liberal prescriprions of deregulated
labour markers and reduced welfare (Ferner and Hyman 1998; Goetschy 2000). Teague
and Donaghey (2009: 79) note thar such pacts were associated with the incroduction of
the Economic and Monetary Union (EMU) and, unlike Irish social partnership, most
proved unsustainable once the key motivation of EMU had been achieved and, as a
result, coflapsed.

Competitive corporatism is equivalent to liberal corporadsm, as is evident from
policy measures. Competitive or liberal corporarism represents an arcempt to meet the
demands for economic efficiency while promoting some equity or at least defending
existing social protection systems (Rhodes 1998). Both involve grearer Hexibility in
the labour marker together wirh social securiry systems tailored more closely to the
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imperatives of competition. Labour marker reforms are used to promote employment
rather than government management of aggregate demand (Goetschy 2000). Rhodes
(1998: 200) observes that competitive corporarism prioritises competitiveness and
‘downplays the equiry function of more traditional golden age forms of corporatism’. In
effect the ‘policies of competitive corporatism, for example, labour marker deregulation
and a reduction in corporate raxation, promotes increased inequality’ (Turner and
Wallace 2000: 4).

It should be noted that the distinctions made between liberal (or comperitive)
corporatism and social corporatism reflect ideal rypes and real-life examples tend to
fall somewhere along a continuum berween these two ideal types. For example, it is
now recognised that Swedish nco-corporatism paid great attention to comperitiveness.
Moene and Wallerstein {1999: 234) note that ‘the Nordic variety of corporatism was
assaciated not with prorectionism and monopolistic pricing, bur with free trade and
the subsequent need to remain comperitive’. In evaluating any real-world corporarist
system, the key question is not whether the example matches cither of the ideal types,
but which version the particular example most approximates. In this regard, differences
in raxation policy and income distribudion are crucial. Liberal corporatism is based on
low taxation, which limits the redistributive capability of ceneralised agreements and
government policy. This is an especially important consideration in evaluaring where the
Irish social partnership agreements lie along the corporatist continuum.

ThE DeveLorMENT OF IrisH CoLLECTIVE BARGAINING

Collecrive bargaining is a relatively new concepr, which arose out of the economic,
political and social developments of the nineteenth century. Large-scale industrialisation
led to a major growth in trade unionism and employer organisations. Craft unions,
which were the main workers’ organisations in Ireland up to the early 1900s, were the
first ro establish a degree of callective regulation of worlk. Only in the lare 1880s (with
‘new unionism’ in the UK) did general workers achieve permasnent unionisation. Large-
scale new unionism came to Ireland in the first decade of the rwentieth century with the
founding of the ITGWU in 1909. A period of intense conflict ensued during the years
1910 ro 1913. The lessons of the 1913 Dublin Lockout and the dislocarion of the War
of Independence saw both employers and unions change their approaches to industrial
relations. Employers gradually abandoned their resistance to the new unionism and new
unions in turn moved away from a militant syndicalism thar sought the overchrow of
capiralism through the use of che strike weapon. In effece, collecrive bargaining became
the preferred alternative to damaging and recurring conflict for both parties. Tt would
be wrong to think rhat the development of collecrive bargaining was confined to manual
workers and large-scale conflict. White-collar workers from early days also sought co have
collecrive regulation of their terms and conditions of employment. This was notable in
teaching, banking and retail.

Early collecrive bargaining was dependent on the vagaries of the business cycle
or the employer’s goodwill: in times of depression or when there were competitive
pressures, employers could resort to unilateral wage reductions (ILO 1960). Such action
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precipitated the general strike of 1926 in the UK. The period berween the two world
wars saw collecrive bargaining still in its infancy in this country. O'Brien (1989: 133)
writes thar ‘while collective bargaining was extensive, it covered only a minority of
all workers and it was uncoordinated and rather haphazard’. From the 1930s, public
secior workers (such as reachers, civil servants and Gardai) sought o achieve collecrive
bargaining and to have supporring institutional arrangements for determining terms
and conditions of employment established. These were only eventually pur in place
in the 1950s and 1960s with the establishment of the public secror conciliarion and
arbitrations schemes (see Chaprer 5.

The onses of World War T1 brought a cessation ro much collective bargaining. Wage
derermination was governed by the Wages Srandstill Order (No. 83) of 1941, which
limited wage increases. Prices rose steadily during the war period and this, combined
with the wage restraings, led to a decline in purchasing power and a substantial erosion
of living standards. Unsurprisingly, when the Wages Standstill Order was suspended at
the end of the war, there were widespread claims for wage increases and this resulted in
the initiation of a wage round system. This system, which lasted from 1946 o 1970,
established collective bargaining as the dominant mechod for determining wages and
condirions of employment in the Irish economy. It was also associared with a major
growth in union density and an increased importance of employer organisations, most

notably the FUE.

Table 13.2 o .
Outline Profile of Wage Bargaining, 1922-2013
C - Number of : e
Level of Bargaining |- Agreements : Name

Pre-1941 Hapha-zard amli . No systematic number | None

sporadic bargaining of agreements
19411946 Nation.ai legal \‘(/ag'c increases Wages Standstill Order

regulasion restricted by law

Industry and local Twelve Wage rounds
1946-1970 | (some nadonal element

in four of these)

National supplemented | Seven National wage agreements
1970-1981 | by encerprise level ; :

Y ? Two National understandings

Enterprise-level and Varied in organisations: | Decentralised wage
19821987 | general public sector generally five (max. six) | agreements

agreements
1987-2009 Centralised Seven Consensus/partaership

agreements

Public sector national | One Croke Park Agreement

2010-2013 | Private sector enterprise | One [BEC-ICTU protocol on
' — minimal bargaining - private secror
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Wace Rounps, 19461970

Wage rounds involved a largely unplanned general upward movement of wages and
salaries over a period of rime which recurred at intervals (McCarthy et a/. 1975). Four
of the twelve wage rounds were the result of bipartite agreements negoriared berween
the FUE and ICTU ar national level. This prefaced the development of narional
bargaining. The other eight were decentralised examples of free collective bargaining
and were negotiated either ‘at industry and trade or company level’ (O'Brien 1989:
134). Craft worlkers were to the fore in the initiation of new wage rounds and chis
reflected their relative strength within the trade union movement of the time. The
process of decentralised wage rounds involved pattern bargaining. Pattern bargaining
involved bargaining groups who considered their wages were inadequate and felt thar
they had sufficient power to submit a claim on their employer. If negotiations were
unsuccesstul, a strike would ensue and the eventual wage increase agreed would then
form a basis for other groups to seek to restore their earnings relative to thar sertlement.
Thus, relativities berween groups played a central part in determining wage increases,
The terms of wage rounds were usually accepted quickly in industries, particularly if the
Labour Court upheld a subsequent claim for restoration of a differencial, However, the
gaps berween those who entered a round first and those entering later grew over time; by
the late 1960s, the gap was over twenty-one months in some cases. Workers covered by
later settlements tended to gain higher increases to compensare, although this depended
on the type of work they did. Wage increases for women workers were generally of the
order of 60 per cent of the male rate.

The wage round process became the subject of much criticism over time. As in other
northern European countries, it was the relative prosperity of the 1960s that heightened
government concern at the impace of collective bargaining (Hardiman 1988). Critics
focused on the wage competition berween bargaining groups and the sacredness of ‘wage
differentials’ and sectional interest being pushed ro the fore at the expense of the national
interest (O'Brien 1989). Secdonal wage bargaining was particularly prevalent in the
craft sector, where the prorection of relativities and differentials was deeply entrenched.
Rache (1989: 116) argues thar the wage rounds ‘came to be identified by successive Irish
gavernments as a significant contributor to economic problems, especially inflation’.

The main charge against wage rounds that they caused infladon is unproven. Neo-
Keynesian economists saw wages as contributing to inflation — called wage push inflation.
As such, they tended to favour government intervention in collecrive bargaining in
order to constrain wage rises through corporatist-type arrangemencs. There was an
undeniable and strong link between wage increases throughout the 1960s and 1970s,
but such a correlation does not prove causality. Indeed, the rate of inflation was very
influential in wage settlements. While inflation was increasing, workers saw themselves
serving wage claims to chase inflation. Among neo-classical economists a consensus
had emerged by the late 1970s thac unions did nor cause inflation, buc rather increased
unemployment (Mardiman 1988). By increasing wages above their marker level, it was
argued they made labour uncompetitive. However, Irish unemployment in 1969 at ¢he
end of the wage round system was only 4 per cent — effectively full employment. Tn



280 INDUSTRIAL RELATIONS IN IRELAND

terms of unemployment, therefore, there is little evidence thar the outcomes from wage
rounds were out of fine with the underlying growth of the economy. Whatever abour the
economic arguments, criticisms of the wage round system increased with the heightened
level of wage demands and the strike activicy of the late 1960s. These created, in the
words of Professor Charles McCarthy, an impression of u ‘decade of upheaval” and
presaged the demise of the wage round system (McCarchy 1973).

CENTRALISED WAGE AGREEMENTS, 1970-1981

The six-weel-long maintenance craftsmen’s dispute of 1969 crysuallised government
concern at the unregulated wage round system. That serike, and the wage increases
resulting from it, represented a warershed in indusuial relarions and high wage demands
for an emerging thirteenth round in 1970 prompred government action. In Ocrober
1970 the Fianna Fiil government published a Prices and Incomes Bill, which proposed
to limit wage increases to 6 per cent until the end of 1971 (Ddil Debates 1970). Not
unnaturally, unions were opposed to the bill bur employers were also concerned ar the
idea of establishing a starutory system of wage determination. Indeed, it is doubtful if
government really wished to take on this role. Allen (1997: 144) claims che bill “was
mainly a device by the Fianna Fail Government to pressurise the union leaders into
standing up against their own militants’,

The threat of legislation was effective and employers and unions entered negotiations
under the auspices of a body called the Employer Labour Conference (ELC). 'This led to
an agreement being reached that provided for a wage increase of some 14 per cent over
cighteen months — well in excess of the 6 per cent mooted in the Prices and Incomes Bill
(Breen er /. 1990). The increase was a reflection of the rising expecracions of workers and
the increasing rate of inflation, which was common to many Western economies at the
time. It was an indication thar the process of national bargaining could not be insulared
from such expecrations or external influences, an experience repeated in the carly 2000s
under social partership. The agreemens provided a model for six further national wage
agreements spanning the years 1970 ro 1978 and rwo national understandings.

Theinitial agreements were bipartite employer—union agreements wich the government
involvement confined to its role as a public sector employer. As the decade progressed,
government became more involved in its role as government —a trend that culminated in
the two national understandings in 1979 and 1980. These two agreements represented
an attemnpt to establish a more developed form of neo-corporatism, raking account of a
wide range of issues including welfare and raxation policy. The nine agreements set wage
increases for unionised workers across the economy burt the agreements also became a
standard for wage increases in non-union employments. This represenred an informal
process of the ‘extension of collective bargaining’, which in a range of other western
European countries is given effect through legal provision. Fogarty et al. (1981: 19}
famously drew attention o this aspect of the process, saying national wage agreements
were viewed as ‘an award from Heaven or Dublir’. In the 1970s, collective bargaining
was the main dererminant of wage inereases not just in the unionised sector, but in the

Trish economy generally.
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The Performance of Centralised Bargaining, 19701981

The centralised agreements were a much more structured system than the pay rounds.
Pay was set in specific terms, the duracion of the agreements was fixed and machinery
was provided to deal with disputes arising our of the rerms of the agreements and any
anomalies. In terms of process, ‘they had basically stabilised whar had become a chaotic
picture’ (von Prondzynski 1992: 79). They enabled employers to project pay costs and
also provided for an element of wage solidarity by giving minimum absolure levels
of increases to lower-paid worlkers, which was designed to narrow wage differentials.
The national wage agreements tended to be strongly supported by unions representing
lower-paid workers with weak bargaining power, such as the Irish Union of Distriburive
Workers and Clerks (a forerunner of the current MANDATE trade union). During their
existence, they were strongly supported by public commentators, with free collective
bargaining being referred ro in pejorative terms as ‘a free for all’ and often presented as
an unrealistic and even on occasion a ‘lunatic’ oprion.

While they enjoyed strong support, over time opinions changed, especially among
employers. This was because of a failure to deliver on implicit objecrives. McCarchy
(1977) identified the following objectives for centralised bargaining:

« control inflation;

e promote full employmenc;

*  reduce induscrial unresg

¢ moderate income increases; and

* deliver relatively higher increases to lower-paid workers.

None of these objectives can be considered ro have been met to any great degree, although
this was far from being due to the process of centralised bargaining. International
developments meant that any atzempts o control inflation were cerrain ro be stillborn.
Fuelled by the oil crises of 1973/1974 and 1979/1980, inflation rose and fell precipirously
during the 1970s, reaching around 20 per cenrt in both 1975 and 1981.

Employment grew over the period of the agreements bur the labour force expanded
at a greater rate, resulting in a rise in unemployment from 4 per cenr in 1969 to 10.7
per cent by 1982 (Conniffe and Kennedy 1984; Hardiman 1988). There was some
modest initial impact on industrial unrest with a decline in strike statistics under the
early agreements. However, in the second half of the decade strikes and working days
lost increased (sec Chapter 10). Thus, the objective of reducing industrial unrest was
not achieved. The agreements failed to moderate income increases. A complaine of
workers was that the agreements did not place any constraints on increases in income
generally and only restrained wages. From an employer perspective, the agreements
failed to deliver the promised wage restraint. While narional wage norms were specified
in the agreements, free collective bargaining could still operate ar enterprise level.
Clauses in the agreements provided for above the norm (ATN) increases, which could
be negotiated for higher productivity. These on occasion led to ‘spurious producrivity’
deals in which wage increases were conceded bur the producrivity elements were nae
realised (Wallace 1982). The operation of these provisions led ro substantial wage drift,
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i.c. increases above the national norm. Roche (2009: 192) argues that ‘while employers
and governments complained of the bad faith of union leaders, trade union members
saw little reason to moderate their pay demands against a background of high inflation
and zan escalaring income tax burden’. The growch in the rax burden saw many low-
paid workers drawn into the rax net for the first rime and this eroded the solidaristic
element of the wage increases, which arguably had a greater impace than the rraditionally
highlighted restoration of differentials by more powerful groups of workers.

Nort only do the national wage agreements of the 1970s have to be evaluated in the
light of external influences on the economy, they musc also be viewed against unwise
pro-cyclical policies. The most damaging of these arose from the Fianna Fil government
elecred in 1977, which soughr full employment through a naive Keynesianism involving
the expansion of che public sector and simultancously nasrowed the tax base by abolishing
rates on privare dwellings (a property rax) and motor tax. The extensive welfare and
social pravisions associated with the agreements had to be paid from a narrow rax base.
Arguably the most telling defect of the Lrish experiment with corporatism in the 1970s
was that it represented an attempt to transplant an egalitarian model into a country with
an inegalitarian taxation system, Hardiman (1988: 102) notes thar ‘by the late 1970s
almost 90 per cent of income rax came from the PAYE sector’. In the case of the trade
unions, the inequiries in the tax system were the subject of the large-scale rax marches.
These had lictle effect, as the overall rax burden on wage and salary earners actually rose
from 30 per cent in 1979 to 45 per cenc in 1981, Figure 13.2 illuscrates the tax wedge
effect of increased raxarion, where emplayers saw ‘labour costs rising steeply while the
net value of earnings increased bug litde’ (Hardiman 1988: 99). The result was that the
pay terms of the agreements worked against the intecests of both employers arnd workers.
However, it was employers who were the most dissatisfied with nadonal agreements,
chicfly because of their failure to deliver the promised wage restraine and industrial
peace. Faced with a deepening recession prompted by the second oil crisis and unhappy

Figure 13.2
Proportion of Personal Incomne Tax (Tncluding Emplayee and Employer Social Security Conriburions),

1970 and 1980 Compared

Tax Wedge 1970 Tax Wedge 1980

81.7%% = GO
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at the levels of government spending and taxation, they only relucrantly agreed under
extreme government pressure to be party to the second national understanding in 1980
and declined to enter a new ane when thar agreement terminated in 1982.

DECENTRALISED BARGAINING, 1982—1987

The second national understanding was followed by a period of decentralised bargaining
which lasted from 1982 to 1987 and coincided with a long and deep recession. There
was a reduction in the numbers at work due to redundancies, in excess of an average
of 20,000 per annum. Unemployment rocketed from almost 9 per cent in 1981 to
18.1 per cent in 1986. In the private sector the focus of bargaining activiry moved to
enterprise level. There was no return to the industry bargaining prevalent in the 1960s,
when some sixry industrial groups had been in existence (O’Brien 1989: 138). Viability
and economic performance became the key criteria shaping wage increases as a ‘new
realism’ was introduced into employer—employee relationships (Gunnigle er 4/, 1994).
There was a major gain in wage compertitiveness, as private sector unit wage costs rose by
only 7 per cent berween 1980 and 1985, compared with an average 37 per cent increase
in compering countries (Hardiman 1988: 220). As can be seen from Table 13.3, the
trend of wage increases decreased greatly in line with a reduction in the rate of inflation.
Inflation was driven downward not only by the deflationary effects of the recession but

also by disciplinary effects of the decision in 1979 to link the Irish punt to the European
Exchange Rate Mechanism (ERM).

T
Witge Tncrease

At rimes the governmenr artempted to impose a norm through pay guidelines but these
were largely ignored by private sector negotiators. The FIE sought ro shift collective
bargaining away from the notion of a specific wage increase norm that would be
extended generally via pattern bargaining and from the idea that wage rounds ought
to follow each other automarically. Its position was that pay increases should be closely
tied to whar the individual firms could bear (Hardiman 1988). As a resulr, sertlements
varied widely across industries and some analysts questioned whether the wage round
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concept was at all applicable ro the private sector berween 1982 and 1987 (McGinley
1989b). The most visible aspect of employer asserriveness in the 1980s was concession
bargaining. Concession bargaining involves ‘union givebacks™ such as wage curs,
reductions in terms and condirions of employment and accompanying producdvity
concessions. These were the reverse of the spurious productive deals of the 1978s. In
addidion, prominent employers such as che banks incroduced two-tier employment
systems, with new entrants being paid below the rare of established workers — these
were termed ‘vellow pack’ and ‘green pack’ employment grades. Overall real disposable
income was estimated to have fallen by berween 8 and 10 per cent berween 1980 and
1987 (Turner and D’Arc 2000). While che adverse economic circumstances led to a
much-weakened trade union movement, there was some lengthening of the union
negoriating agenda. Non-wage issues ook on a greater significance than before, with
issues such as hours of work, bonuses, leave and general working conditions becoming
patt of the agenda {Incomes Dara Service 1992).

THE RETURN 7O CENTRALISED AGREEMENTS, 1987

The 1980s was a period of severe economic difficulties with a growing crisis in the public
finances being especially marked. Three of the principal elements in current government
expenditure are foreign debr service, social welfare and the public sector payroll. At che
end of 1986 the debt/GNP ratio stood at over 120 per cent of GNP unemployment had
reached some 17 per cent and, as a result, expenditure in social services had increased
from 28.9 per cent of GNP in 1980 to 35.6 per cent in 1985 (NESC 1986). Early
1987 brought the election of a Fianna Fdil government with Charles Haughey TD as
Taoiscach and Bertie Ahern TD as Minister for Labour. Thar government’s economic
strategy was to address public finances with a focus on rackling the public sector payroll.
It saw a recurn to national bargaining as a potential mechanism to enable this to be
achieved and invitations were issued ro the employers and unions ro enter negotiations.
The name of the resultant agreement - the Programme for Narional Recovery (PNR) -
reflected the economic circumstances in which the state found itself. Employer support
was copper-fastened by the excremely modest wage increases of approximarely 2.5 per
cent per annum spread over thirty-nine months to January 1991. This was significantly
lower than the trend then emerging under the twenty-seventh round, of abour 4.5 per
cent per annum. For trade unions the agreement delivered a one-hour reduction in
the working weel, to thirty-nine hours. It also held out the promise of giving them
influence ac national level and avoiding marginalisation, as had happened in the UK.

In addition to the pay rerms, a number of broader policy objectives were ser out.
These included:

o the creation of a fiscal, exchange and mownetary climare conducive to economic
growth, including a commirment that the ratio of debr ro GNP should be reduced;

» movement towards grearer equity and fzirness in the tax system;

*  measures to generate employment opporrunities; and

s a reducrion of social inequaliries.
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'These objectives differed from agreements of the 1970s in that they were expressed as
specific rargets and noe as binding commitments. Over time, these elements expanded
greatly in successive agreements — especially from 1997, when the voluntary pillar was
added to negotiacions. The PNR initiated a consensus approach to collecrive bargaining
that in time became known as social partnership. Although called ‘partnership’, this does
not mean that the negotiation process was purely integrative. There were many examples
of distriburive ractics such as ‘sabre ractling’, the use of borrom lines and preconditions
in evidence, In effect, the process of negotdiation conformed to a mixed motive model of
negatiation (see Chaprer 11).

Wage Terms of the Agreements

While the agreements deale with a wide range of issues, as in all corporatist-type arrange-
ments, the provisions for wage increases were determined centrally. ‘The agreements can
be divided into two broad groups. Five of the agreements had provision for more modest
wage rises, while two — the Programme for Economic and Social Progress (PESP) and
the Programme for Prosperity and Fairness (PPF) — contained wage increases of a higher
order of magnitude. While the wage increases in Towards 2016 were modest in absolute
terms, the increase of 6.5 per cent agreed in Phase 2 in 2008 proved to be out of line
with the quiclly changing developments in the economy. Not all the agreements were
implemented as ser down. In early 1992, lower than expected growth saw the government
delay the agreed increases and pay them a year in arrears with full recrospecrion (von
Prondzynski 1992). In 2001 the PPF was renegotiated when inflation exceeded rhe
predicted 2.5 per cent per annum. This renegotiacion was resisted by employers bur
they eventually agreed to a 2 per cent additional pay rise plus a 1 per cene ‘lump sum’
payment. Finally, although Phase 2 of Towards 2016 was agreed in Seprember 2008,
that agreement quickly unravelled in line with the deteriorating economic situarion and
was not implemented.

ATN and Local Bargaining Provisions

Employers were generally opposed to local-level bargaining, although two of the
agreements contained a local bargaining clause — PESP (3 per cent) and Parcnership
2000 (2 per cent). The latter 2 per cent was based on profit sharing and conditional on
‘deepening partnership and securing commitment to competitiveness at the level of the
enterprise’ (Department of the Taoiseach 1997: 64). This increase was generally paid
but did not lead to any deep and sustained workplace partnership (see Chaprer 12).
These aside, provisions for AT'N were not a feature of the agreements. There is evidence
of some wage drift bur that appeared o be driven by underlying marker conditions and
tended to be concenrrated on higher skill grades. Sheehan (2001: 24) notes thar ‘many
companies have had to breach the agreement [Partnership 2000] to ensure they attract
or rerain and pay the growing rate for scarce labour’. In any event, the wage drift that
did exist in the private sector did not lead to major employer complaints as in the 1970s.
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Wage Tax Trade-offs

The central fearure of the agreements was the trade union movement’s exercise of wage
restraint in return for reducrions in personal income tax. This meant that real rale-
home pay increased ac a rate greater than the nominal increases under the agreement.
Employers also achieved substantial tax reductions on the corporate tax rake, which
was designed to encourage companies to locate in Ireland and to reward enterprise.
Table 13.4 contains outline details of the wage and tax elements of the agreements.
However, low personal tax was not a creation of social parmership buc owed its origin
to the political system (notably the influence of the Progressive Democrat Party, even
before it entered government first in 1989). While low personal tax was a central part of
partnership agreements, it cannot be considered a consensus policy, at least as applied
from the elecrion of the Fianna Fiil- Progressive Democrat government in 1997. David
Begg, peneral secretary of [CTU, argues that that governmenc’s ‘entire philosophy” was
laid out in 2000 by the chen Ténaiste, Mary Harney, in her ‘Boston versus Berlin’ speech.
Begg pointed ro the well-known speech, where:

She spoke of a country ‘tha believes in the incentive power of low taxation ... that
believes in economic liberalisation ... thar believes in essential regulation, but not
over-regulation’. (Sce Sheehan 2011e: 17)

Begg added:

the policy of the Government that came to power in 1997 ... [was that they] were
hell bent on cutting raxes for the wealthy and deregulacing whole swathes of the

economy ... It is a matter of public record that Congress opposed thar decision.
(Quored in Sheehan 2011e: 17)

However, like other issues such as union recognition and the aim of higher wage increases
for lower-paid workers, the low taxarion model was not a deal breaker for the unions.
Indeed, the wage restraing in return for tax concessions was the cencral mechanism
driving the social partnership agreements and had underpinned the agreements before
1997. McDonough and Dundon (2011: 548) are highly critical of the after-effects of
this policy, pointing out thar it has left Ireland in a position where ‘as a percentage of
GDP Irish taxation remains ar a similar level to some of the poorer Eastern European
Member Staces of the EU’, ‘This low taxation rate was accompanied by a widening gap
between high- and low-income earners in the years 1987 and 2005 (D"Art and Turner
2011; McDonough er @/ 2009) and a drop in disposable income for the botrom 50 per
cent of households, which fell from 25.25 per cent to 23.49 per cent in the years 1987
to 2007 (’Art and Turner 2011; Social Justice Ireland 2009).

Trade Unions and Their Approaches to Partnership

Trade unions generally supported the agreements. From an carly date, [CTU saw a
consensus approach as holding out the possibilicy of the ‘development of a modern
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efficient low inflation economy ... with low levels of unemployment and high levels
of social protection’ (Business and Finance 1990). While generally supported, this did
not mean thar the agreements were immune from union criticism — quite the contrary.
Among a range of issues that gave rise ro complaines were the unfair sharing of the gains
arising from cconomic success, social welfare cuts, the absence of provisions for union
recognirion, the contintted rax burden on Pay as You Earn (PAYE) worlkers and a failure
ro extend partnership to the workplace. None of these issues, however, were to prove deal
breakers. Teague and Donaghey (2012: 13) suggest that unions remained commirted to
the process for three main reasons: the ‘logic of representation’ was preferable to ‘logic of
mobilisation’, real wage increases were higher than those achieved by most other workers
in Europe and ‘the employment boom effecrively tied trade unions to social partnership,
as it would have been widely deemed cavalier to have adopred any alcernative strategy’.

Perhaps the most serious charge was that the agreements only provided limited
pay solidarity for low-paid workers. Unions representing lowes-paid waorkers, norably
MANDATTE and the Civil and Public Services Union (CPSU), opposed a number
of the agreements — a reversal of the position in the 1970s. In 2010 John Douglas,
general secretary of MANDATE, was critical of union negotiators across a number of
partnership agreements for ignoring his union’s call for Aar rate increases (IRN 2010).
However, majority union support was not in doubt as all the agreements were approved
ac special delegate congresses of ICTU. The outcomes of these ballots are contained in
Table 13.5. It can be seen thar as economic uncertainty set in in 2006 and the crisis of
2008 arrived, support increased greatly, with Phase 2 of Towards 2016 being carried by
an unprecedented 88 per cent majority vote of delegares (Shechan 2008b}.

Table 13.5 | - |
Vating Resulfs ar ICTU Spfﬁiﬂ[ Dc'fegare Congresses on National Ag;v'c’cwu’ms
Agreement For Against
PNR 181 114
PESP 224 149
PCW 256 76
Parenership 2000 217 T 134
PPF _ : 251 12
Sustaining Progress 195 . . . 147
Towards 2016 Phase 1 242 : 84
Towards 2016 Phase 2 305 36
Sewzree: IRV (various editions)

Employers and Their Approaches to Social Partnership

Private sector employers were also generally positive abourt social partnership. Writing
on the Programme for Comperitiveness and Work (PCW) agreement, Brian Geoghegan
of IBEC argued thar the national programme had delivered on jobs, kept inflation
and interest rates low and delivered additional disposable income to an average
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employee (Geoghegan 1996). IBEC's main concerns were generally with the issues of
competitiveness, [evels of taxation and public expenditure. The main opposition from an
employer side came from the Irish Small and Medium Encerprises Assoctation (ISME),
which claimed thar centralised agreements placed unfair burdens on small firms. Such
views were not representacive of the broad body of employer opinion. In a survey of
employer and union elites, Wallace ¢ #/. (1998) found thae not a single employer or
union respondent favoured a return o decenrralised bargaining, As late as 2006, social
partnership continued o have broad support from business leaders. A survey of chief
execurive officers (CEOs) reparted that 82 per cent of them were of the view that social
partnership remained necessary (Fitzgerald 2006).

Social Provision and Involvement of the Community and Voluntary Sector

Theagreements contained a number of social provisions thatincreased in importance over
time up to the Towards 2016 agreement in 2006, when the specific industrial relations
issue of employment law compliance comes to the fore (Table 13.6). The community
and voluntary sector was involved directly for the first rime in the negotation of the
Partnership 2000 agreement in 1997, This was in response to criticisms that they had
been excluded from negotiations and that it was insuflicient to have the trade unions
put forward points for this constituency, as traditionally had been the case. Groups such
as the Irish National Organisation of the Unemployed (INOU), the Narional Youth
Council, the Conference of Religious of Ireland (CORI) and Protestant Aid were among
nineteen separate groups that made presentations as part of the process.

The involvement of the voluntary pillar was seen as a move to a new and more
inclusive ‘deliberative dem'ocracy’ form of governance (O'Donnell and Thomas 2002).
However, unions and employers continued to dominate proceedings and unsurprisingly
the influence of the voluntary pillar was asymmetrical to that yielded by groups that
represented economic interests (Larragy 2010; Stafford 2011). More importandy, few
concrete policy initatives emanated from the many working groups thar were established
(Hardiman 2006; Roche 2012b). Teague and Donaghey (2012: 5) argue thar chis “calls
into question the view of social partnership as a successful system of new governance’.
In a rejection of the claims of deliberative governance, Roche (2012b: 21) points to ‘the
dismal failure of deliberation in the face of the advent of the current economic crisis’ and
a return ‘to mainly distributive bargaining’.

In 2004 the governmene rurned rto addressing the perceived social deficic
accompanying the Celtic Tiger. This had little to do with social partnership but was
driven by the poor performance of Fianna Fiil in the local elections and European
elections of that year, which was blamed on that party’s shift to the righc. This saw
an expansion of welfare provision from a low base, leading to a series of redistributive
budgers from 2004 (Roche 2012a). The Towards 2016 agreement was signed in 2006
and reflected these developments, including major action on employment rights. With
the current economic crisis there has been a sharp retrenchment in this expansion of
social measures. Roche (2012a: 31) argues this is not just a reflection of the economic
crisis, bur also reflects ‘long-prevalent policical attitudes favouring low taxes over
collective consumption or redistribution’.
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Table 13.6
Social Provisions of the NWis, 1987-2008

Agreement Key Social Provisions

PNR » Emphasis on governmenc policy on social equity with particular attention
to health services, education and housing for the disadvantaged

o Maintzin value in social welfare benefits and where resources are available
consider increases for those receiving the lowest payments

PESP = Seven-year health programme to improve community-based services
o Educarion initiatives ar all levels
PCW « PESP terms for social reform to be carried over
« Particular attention to improving social welfare due o 1994 Budger
provisions

Partnership |+ IR£525 million to be spent on social inclusion
2000 * Adoptien of National Anti-Poverty Strategy (NAPS)
» TParticular artention to raclding unemployment

PPF s Investment of IRE1.S billion on social inclusion measures
' = Updare and review NAPS and poverty-proofing arrangements
= Esrablishment of Housing Forum to monitor supply and affordabilicy of

housing
Sustaining * Emphasis on dealing with poverty and promoting soctal inclusion under
Progress - NADS, especially pensioner poverry

¢ Srrucrural reform of the health service
» Improving employment equality, cspecmlly gender. mcqu.lluy and
treatment of persons with disabilities

Towards. . -|° Employment law compliance
2016 » Commitment to establish NERA

Source: Various national wage agreements

Economic DevELOPMENTS aND CENTRALISED AGREEMENTS, 1987-2009

Over the period of centralised agreements since 1987, the Irish economy underwent
a remarkable transformation, unprecedented economic success and a precipitous
economic collapse. The economic trends can be broken down into four broad periods: a
period of stabilisation from 1987 to 1993, a period of expansion and growth from 1994
to 2000, a somewhar rockier period from 2001 to 2006 and an emergent and eventual
crisis from 2007 to 2009,

The first period was one of stabilisation and uncerrinty. On the positive side,
growth was maintained wirh an average real GNP growth of 4.2 per cent from 1988
to 1993 and the debt/GNP ratio saw a significant decline (Figure 13.3). Growth rates
were almost three times higher than the EU average and more than rwice the OECD
average. Inflation stayed low but ar a level higher than the average in che EU. Under the
Programme for Economic and Social Progress (PESP) in the early 1990s, uncerrainty
emerged as the effects of the international downturn associated wich the first Gulf War
were felt. Interest rates rocketed to around 12-15 per cent uncil decreasing following the
devaluation of the Irish punt in early 1993. The public sector pay bill proved difficult to
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rein in, growing over 27 per cent berween 1990 and 1993. However, the main problem
was unemployment. This remained stubbornly high and actually increased from 1990 1o
1994 — a trend that masked a slighe growth in overall employment (Figure 13.4).

Debt/GNE

120 —

The second period commencing around 1994 saw the economic fundamentals change
dramadically and in an unanticipated way. Growth rates become extraordinary, budget
surpluses become the norm (consistently outsuripping predictions) and the debt/
GNP ratio reduced to only 35 per cent by 2002. Real disposable income increased
by 27 per cent between 1987 and 1998 — a contrast with the decline between 1980
and 1987 (Turner and D’Art 2000). Led by growth in the services sector, increased
female participation rates and inward migradon, there was dramatic employment
growth accompanied by declining unemployment (Figures 13.4 and 13.5). By 2000,
unemployment had reached 4.1 per cent and it was maintained around this level for a
number of years, rising to only 4.5 per cent by 2007. There was even a transformation
in the hitherro stubbornly high level of long-term unemployment, which fell from 9 per
cent of the rotal labour force in 1994 to 2.3 per cent in 1999, Teague and Donaghey
(2009: 58) argue strongly thar the ‘high levels of employment growth can be viewed as
the Celtic Tiger’s soctal dimension’.

These developments led o the Irish economy being accorded the sobriquet ‘the Celtic
Tiger'. Hardiman (2000: 292), writing of the period, notes ‘real increases in disposable
income were delivered, while keeping industrial conflict ar low levels. The general view
is that the economic performance during this period marked a genuine productivity and
competiveness boom and was soundly based (Roche 2012b: 113-49). Employer benefits
were relatively greater, with a large upward swing in the proportion of national income
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poing to profits accompanied by a corresponding fall in the proportien going to wages.
Teague and Donaghey (2009: 68) record thar ‘in comparative terms, the share of labour
in nfmonaf income was 34.2 per cent in 2001, while the EU average was 67.2 per cent’.

The third period from 2000 to 2006 saw most economic indicators continue to be
comparatively healthy. Growth rates as measured by boch GNP and GDP wpered off
(Figures 13.6 and 13.7) but wete still positive, employment continued to expand and
unemployment remained low, hovering around 4 per cent. However, internationally, the
bursting of the dotcom bubble and the aftermath of the 9/11 arrack on the Tiwin Towers
meant thar the economy was entering a mote unsettled period. IBEC had become
concerned at ‘the loss of competitiveness’ and the rise in public secror expenditure
{Sheehan 2004: 17). There was substance ro these concerns, since ‘from the early 2000s
pay increases began to diverge from pay trends in Ireland’s trading partners, and both
pay and unit cost competitiveness declined’ (Roche 2012a: 7). As in the 1960s and
1970s, pay pressure was driven by both rising expectations from a buoyant economy and
rising inflation, which was also above the EU average from 2000 to 2003. In addirion,
the real rise in the cost of living was not caprured by the Consumer Price Index as it did
not include house price rises. The growth in house prices placed pressure on wages in
both the public and prwace spherc
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In the public sphere, inflacionary pressure fed into the first benchmarking process in
2003, as the rather colourful argument was made thac a married guard and nurse could
not afford to buy a house rogether. The average 8.9 per cent increase emanacing from
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benchmarking constituced a form of instirutionalised wage drift via social partnership.
Benchmarking, which was provided for under the Programme for Prosperity and
Fairness (PPF), was meant to compare public with private sector pay. However, the
process by which the increases were derermined was opaque to say the least, since the
bases of comparisons were not made public. A further concern for some rade unions
was that it inflaced the pay of higher-paid civil servants precisely because of the link o
pay of comparator executives in the private secror. Jack O'Connor, general president of
SIPTU, has said thar ‘rop people in the private sector “have been awarding themselves
mulriples of what workers have received”, a point entirely missed in media reports’
(Shechan 2007: 20). 'Thus, public sector pay for the higher-paid public servants was
being determined not by solidaristic principles, buc by markee-led forces thac had seen a
huge increase in wage inequality since the early 1980s.

Neicher did benchmarking deliver significantly on public sector reform — a point
emphasised by Richard Bruton TD of Fine Gael in a radio interview in 2003 (RTE Radio
1, News at One, 29 November 2003). Defenders of the process have pointed our that
the alternartive was the unregulated comparability process and a failed attempt o replace
that with grade restructuring reform (Sheehan 201 1c). The second benchmarking report
issued in January 2008 provided for overall increases of less than 1 per cene, Increases
were confined mostly to higher-paid workers, with most public sector workers (notably
nurses and teachers) receiving no increases, leading to widespread union disenchancment
with the process.

The follow-up agreement to the PPFE Sustaining Progress, represented an arcempr to
restore stability but actually contributed to problems with wage increases, which were
chasing the high cost of living. The looming crises in conseruction and internationally
were [0 compromise any contriburion centralised agreements could make to stabilicy.
The early part of the fourth period from 2006 to 2007 continued to be marked by
confidence, with talk of a soft landing remaining the dominant economic discourse,
even from bodies such as the Economic and Social Research Insticuce (ESRI) and the
NESC. However, critical voices were increasingly warning of a properey bubble and
chis was given immediacy with the crisis of the US sub-prime property market and the
collapse in February 2008 of Lehman Brochers banl, By 2007 ‘construction accounted
for 13 per cent of employment in 2007 compared with an average of abour 8 per cenc
in the EU’ {Roche 2012a: 12).

Soothing noises were made by the Financial Regulator and the Central Bank abouc
the solidity of che Irish banks. In reality the Irish economy was on the brink of a
precipice in which the very financial foundations of the state were ar risk. The main
problem was the exposure of the banks to property loans but there was also a struceural
defect in the tax regime, which relied excessively on transactions taxes, a significant
proportion of them linked directly or indirectly to property. Instead of sustainable
economic development based on sound financial principles, Ireland was in a boom~
bust eycle, caused by unwise pro-cyclical domestic polices, a sectoral imbalance arising
from the concentration on construction, huge levels of public and private debt and
neo-liberal light rouch regulation in the banking sector. Facally, these were magnified by
an emerging international financial crisis, making for the economic version of a ‘perfect
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storm’ that swept over the councry in 2008 and 2009, the consequences of which will
persist for many years.

The Economic Crisis 2008-2009 and Collective Bargaining

The economic dimensions of the crisis that has engulfed the country since 2008 are
evident in the changes to annual GNP and GDT growth figures, as shown in Figure
13.7. GNP has fallen most as a result of the deflationary policies pursued ro bring the
deficit in public finances to a maximum of 3 per cent by 2015. This was accompanied by
a starcling rise in unemployment from 4.5 per cent in 2007 to over 13 per cent by 2009.
It has grown to over 14 per cent since then, but this is a rate that seriously understates
the employment effect, as large-scale emigration has recommenced and there has been
a withdrawal of people from the labour market. Faced with a banking crisis in October
2008, the government decided to act as guarantor for all deposits and liabilities in Irish
banks, thereby socialising bank debt and making it sovereign debt (Roche 2012a). The
government believed chat the banks had a liquidity problem bur fatally they were on the
brink of insolvency and this has led not to the ‘cheapest bailour in history’, but to some
€70 billion being added to state debt. By 2010 the cost of borrowing on international
capital markets had risen to unsustainable levels and the government found itself forced

o apply for a rescue paclmge to the EU/IMF/ECB troika. The consequent loss of
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financial independence saw [rish budgetary policy and expenditure being directed and
overseen by the troika. This rocked the political landscape and led o the decimation
of the governing parties — Fianna Fiil and the Green Party — in the general election of
February 2011 and their replacement with @ Fine Gael-Labour coalition,

Teague and Donaghey (2012: 20} remark that the social parmership process was a
bit player in the unfolding Irish economic crisis’. As with the demise of NWAs in che
early 1980s, employer commicment first weakened ‘about 2005 and evaporated with the
onset of the recession’ (Teague and Donaghey 2012: 20). As the crisis loomed unions
became more artached o the process of social partnership (see Table 13.4, above).
Despite growing questions ameng employers, an ambitous ten-year phased agreement
called Towards 2016 was negoriated in 2000. A major concern of unions in both phases
was to tackle the emergence of low standard practices by some employers — the so-catled
‘race ta the bortom’. Phase 1 contained measures to protect labour standards and chese
were strengthened in Phase 2 (the Transitional Agreement) with the commirment to
establish NERA. The Transitional Agreement agreed in September 2008 was concluded
against atl the odds. It contained provision for a 6 per cent pay increase (6.5 per cenr for
the lower-paid) over twenty-one months,

Faced with a looming budger, the government sought to revise the Transition
Agreement in late 2009. The unions were prepared to make concessions bur the tatks
broke down in December 2009 following internal Fianna Fiil disagreement. This was
exemplified by the differing positions taken by the Taoiseach, Brian Cowen TD, who
supported an emerging revised agreement, and the Minister for Finance, Brian Lenihan
TD, who oppaosed it. The Minister for Finance’s position prevailed as the government’s
‘need for immediate savings combined with fears chart ic faced acute political opposition
from within the Fianna Fiil parliamentary party’ (Roche 2012b: 130). The resultant
breakdown was accompanied by a welter of recriminations from unions ar the
government action. Unilateral government measures now became the order of the day

Table 13.7
Main Unilateral Government Measures Affecting Earnings, 2009-2012
Universal Social Charge * 2% on the first €10,036

* 4% on the next €5,980
» 7% on earnings above €16,011

Public sector pension levy, rate as of | ¢ Exempt on the first €15,000
1 May 2009 (introduced on 1 March | » 5% berween £13,000 and €20,000
and amended within two months, to | ® 10% berween €20,000 and €60,000

3

lessen impact on lower-paid workers) [ » 10.5% above £60,000

Public sector wage reductions * 5% on the firsc €30,000

¢« 7.5% on the next €40,000

= 10% on the next €55,000

« Above €125,000 cuws ranging from 8-15% (as
recommended by the Review Body on Higher
Remuneration in Public Secror)

* 209% reduciion in the case of the Taoiseach

Senrces: wew.pergovie; O'Neili and Higgins (2010); www.revenue.ie
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to achieve savings in public sector expenditure. Indeed, a public sector pension levy
had already been introduced unilaterally earlier in 2009 and this was followed with
public sector wage cuts (Table 13.7). A Universal Social Charge followed in 2010, which
{along with the other measures) spelled the end of the low-tax model on which the wage
restraint of lrish social partership had been based.

Following the breakdown of talks wich the government, IBEC formally withdrew
from the agreement in December 2008. Its director general, Danny McCoy, commented
at the time that ‘the pay terms are wholly unsuited to our economic circumstances’
(Shechan 2010b}. In truth the agreement was always likely to be unstable. As noted
above, the CIF had declined to be a party o it and it had begun to unravel within
months with only a minority of companies honouring the terms (Sheehan 2010b).
Despite a mini pay round in 2011, for the most part collective bargaining aver wage
increases has atrophied in much of the private sector (Table 13.8). However, only a
minority of private sector companies have introduced pay cuts, with most operating a
pay freeze. Roche (2012a: 30) credirs the absence of ‘extensive and deep cuts in nominal
pay levels’ with the low level of induscrial conflict in the private secror. A return o a
pro-cyclical strike trend with low strike levels because of the depch of the recession and
the limited prospect for successful strike action is also a possible reason.

Table 138 ' S R
Ourlme qf Co[t’c’crwc Brz; g:zmn.'qflzJm;rgemm_ : 3’()09——70] :f :

Mam Terms

pha chﬁuclcala, food and medlcal devn:es

Sotirce: Various agresments ©

Tre CROKE PARK AGREEMENT

The Croke Park Agreement was the result of an initiative brokered by the LRC under its
chairperson, Kieran Mulvey, and the director of the Conciliation Service, Kevin Foley,
which resufted in an agreement in the public sector up to 2014. It was approved by
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a two-thirds majority (1,894 vores ro 986) of the Public Sector Committee of ICTU
but only after intense internal union debate (Higgins 2010¢). The key elements of the
agreement were no further reductions in core pay in return for large-scale reducrions
in the number of employees and co-operation with change and restructuring, The
agreement also implicitly means the unilateral government pay reductions ofaround 15
per cent on average ‘have been formally acknowledged by the unions’ (Shechan 2010c:
20). The agreement provided that the pay reductions for those workers earning under
€35,000 would be restored if savings were achieved. This, however, has been racitly
abandoned by the unions and now appears a dead letter.

The reducrion in the numbers of employees was to be achieved through voluncary
redundancies. Although criticised by some, this approach is consistent with the general
approach to redundancies in the private sector. Provision was made for moniroring the
delivery of the savings and a speedy dispute resolution mechanism, This even included
a requirement that unions would co-operate with change in the event of any appeal
— a direct reversal of the standard requirement for parties in negotiations to observe
the status quo pending the outcome of negotiations (see Chaprer 7). The agreement
provides for an implementation bedy and this is chaired by PJ. Firzpatrick. He has
pointed out that it is not the role of ‘the Implementation Body, to make decisions on
the reforms thar need ro be made” (Fitzpatrick 2012: 6). Derils of the work of the
implemenrarion body can be viewed at heep://implementationbody.gov.ie/the-public-
service-agreement-2010-2014/,

There has been considerable media discussion of the Croke Park Agreement, much
of it crirical. The coverage has been described as being ‘very often unfair and in some
cases factually incorrect’ (Fitzpatrick 2012: 23), There have also been political tensions
berween Fine Gael and Labour over the agreement, with Labour being seen as protective
of the agreement and elements of Fine Gael opposed. This opposition was exemplified by
an open lerter critical of the agreement signed by cight Fine Gael TDs (Zrish Examiner,
15 October 2012). The main critical poinr is that given the scale of the crisis no area of
public expenditure should be off limits for cuts, especially as the alternative s cuts o
frone-line services.

Some commentators called for the scrapping of the Croke Park Agreement but more
informed critics argued not for its abandonment, but for either more effective use of the
measures within ir, limited interpretation of the commitment to retain pay levels or its
renegotiation. The first point concerned the capacity of public sector management to
realise the agreement’s transformative potental. The second involved suggestions thac
the payment of annual increments be suspended or that allowances be cut. The debate on
allowances and increments can be seen as falling between calls for renegortiation and more
effective implementation, with PJ. Fiwpatrick pointing out thar the agreement is silent
on these (RTE Radio 1, Morning Ireland, 15 Ocrober 2012). "The chird point suggested
that government should invoke clause 1.28, which provides that ‘the implemenration
of this agreement is subject to no currently unforeseen budgerary siruation’. It was
claimed that this allowed for renegoriarion because the growth projections on which
the agreement was based have not been realised. However, it was pointed out by unions
thar the budgerary targets had been met and growth targers were not specified in the
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agreement. One of the strongest critics of the agreement has been Eddie Molloy, who
has described it as ‘convolured, clubby induserial relations machinery’ (Molloy 2012:
12).

Criticisms aside, Crole Park has also been defended on the basis of the industrial peace
it has delivered and the major changes agreed. Roche (2012¢: 1) notes thar inrernational
audiences arc impressed with the contribution of the Croke Park Agreement to the
Irish response to the crisis and thar they typically respond with: “We could do with
that type of framework here.” Brian Lucy (2012) has pointed out that the debate has
lacked rationality because the assertions that ‘private sector wages have fallen, public
sector wages have not’ are incorrect, The agreement has been strongly defended by PJ.
Firzparrick, who, in his 2012 Countess Markievicz memorial lecture, pointed to ‘some
€810 million in sustainable pay bill savings ... as well as some €678 million in non-pay
savings — a total of €1.5 billion” having been achieved in the first two years {Fitzpatrick
2012: 13). He went on to note that

. there seems to be at times very unrealistic expectations of this Agreement. It
cannot possibly be the solution for all of the ills the country faces ... [However,]
it provides a framework which can — and is — making an important contribution
to the recovery effort by supporting the reducrion in the cost and size of the
public service and by enabling significant reform and increases in productivity.

(Fitzpacrick 2012: 13)

Government ministers also defended the agreemenc and argued thar it is delivering.
Nonetheless, under intense media pressure and decreasing room for manoeuvre
in meeting the targets set by the troika, in late 2012 the government acted on the
renegotiation suggestion and sought to a review the agreement. This review was termed
the Croke Park Extension and set about achieving further staff reductions and annual
savings of €1 billion by 2015 (Wall 2012b). The formula envisaged was similar to the
firsc agreement with pay being protected in return for savings elsewhere, alchough at
the time of writing, these have not been specified by government negotiators. Unions
indicated that agreement would be difficult to achieve and could not be ar the expense

of the lower-paid (Wall 2012b).

A RerrospECTIVE ON CONTEMPORARY IRiSH COLLECTIVE BARGAINING

Social partnership today gets a bad press from popular commentators, which conrrasts
with the almost universal approval it received at the height of the Celdc Tiger. In
this way it is not dissimilar to the turnaround in commentators’ views on centralised
bargaining of the 1970s. During the national wage agreements (NWAs), they seemed to
be the only way to order wage bargaining buc were widely denounced as a faiture when
they ended. They did not prove to be the only way of doing business, since employers
and unions quickly adapted to the dreaded ‘free for all’ of decentralised bargaining when
it arrived in 1982. Indeed, the period 1982 to 1987 held few problems for employers
as the recession of the 1980s moderated worker expectations and allowed businesses to
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adapt to a new reality. Similarly, with the current recession businesses face few problems
from pay bargaining; unions, on the other hand, have many. Pay freezes combined with
inflation mean cthar real wages have fallen in all sectors of the economy for the vast
majoriry of workers. The fall in earnings for workers has been much grearer than in
the 1980s and in much of the economy these look set to continue. The fall in wages
are accentuared by increases in taxacion, notably the universal social charge and more
workers being drawn into the tax net. High unemploymenrs has again, as in the 1950s,
weakened the bargaining power of unions. This is a viscous circle and reversal of the
virtuous circle identified with social partnership in the 1990s.

The critique of social partnership is reflected in the debate on the Croke Park
Agreement. Although the agreement was only reluctantly accepted by public sector
unions, it is now projected as a special privilege protecting insiders. The public sector is
the subject of sustained comment, which ICTU {2010) estimates is 90 per cent hostile
ro them. What is notable is that much of this commentary is led not by industrial
correspondents but opinion writers and political correspondents, some of whom project
social partnership as having been a takeover of the political system by the unions. Roche
(2012b) considers that such arguments have litle merit. He argues: “political leaders
showed themselves on occasion well capable of standing up to union demands or social
partnership commitments, or of ignoring them, as Charlie McCreevy was to do from
time to time’ (Roche 2012b: 128). Teague and Donaghey (2012: 17} note that it was
‘financialisation’ and ‘the speculative bubble ... causing disorderly economic behaviour’
that was responsible for the economic crisis. This is an argument that hines ar the
limitations of the influence of social partnership. This appears similar to the expetience
of the NWAs of the 1970s in that many events were ourtside the control of the collective
bargaining system. In effece, social partnership was more a follower than a shaper of the
economic retrrain — just as N'WAs were before.

Unions scem bewildered by much of the negative commentary, given the adaprations
they have made in the interests of national economic policy since 1987 and the moderare
role they adopted in that time. For them, the crisis arose from the evils of neo-liberal
policies that allowed the banks and developers to engage in casino capitalism and placed
the country in peril. They see the socialisation of the debrs arising from this acriviry as
an affront. The suggestions of a takeover of the political system is parcicularly galling to
them because social partnership did not deliver on grearer social equality but ‘retained’
or ‘accentuared’ inequality and led to an unequal sharing of the benefits of economic
gI'O\-V[h.

Differences on social pactnership in public discourse are largely reversed in the
academic debate, where there is considerable criticism of the agreements precisely because
they failed o deliver greater social equity. D'Art and Turner (2011) are highly critical
of partnership, pointing to failures in the areas of trade union recognirion, workplace
democracy and trade union influence in national policy-making. McDonough and
Dundon (2010) decry the growth in inequality that they argue accompanied social
partnership. In conerast, Teague and Donaghey (2012) defend social parenership on the
grounds of the employment creation and the likely ineffectiveness of the alternative of
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‘mobilisation’ — industrial conflict. Roche (2012b) appears to favour a middle position,
secing the agreements as pragmatic settlements berween employers and unions not
greatly different from the traditional mix of distuributive and co-operative induscrial
relations. In eflect, a form of competitive corporatism adapred to the realities of the
Irish sitwacion (Roche 2012h),

For the moment, pragmasism continues to mark trade union approaches, as they persist
wich engagement with government despite their proposal for an economic solidarity
pact having been rejected out of hand. The government now espouses a diluted form
of social dinlogue (Sheehan 2011c). Thus, the Oireachtas Library and Research Service
(2011) notes: ‘economic governance coniinues to rely heavily on the social partners
and in particular, trade unions, to achieve goals’. The Croke Park Extension process is
a manifestation of this, with the outcome of that process still in the balance at the time
of going to press. Thus, collective bargaining continues to morph, adapr and change o
the underlying economic and social situation much as it has done since the foundation
of the stare. However, the greatly weakened position of unions, the contraction of the
domestic economy, weak consumer demand and the parlous state of the global economy
all combine to present Irish collective bargaining with its sternest challenge to date.

Concruping COMMENTS

Collective bargaining is a nineteench-cencury creation that some regard as an undesirable
development interfering with the free market, others see as contributing to democracy
and still others see as preserving che status quo in society. Collecrive bargaining has been
an economic and social realicy, shaping [rish life most notably since the end of World
War II. It is clear that while so doing it is gready influenced by and responsive to the
underlying economic circumstances of the day. This has seen various forms of collective
bargaining come and go, changing from a wage round system to national agreements,
back to wage rounds and to a long-lived partnership era. Today, collective bargaining
is conducred against a backdrop of austerity and an economic crisis not seen since the
1950s. Opinions are sharply divided on the contribution it is making in the public
sector to meeting the challenges posed by this crisis. In the private secror, the influence
of collective bargaining is weakened nor just by the economic crisis but by the decline
in private sector union density.
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